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any RETTET 
OF THE 
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INTRODUCTION. 


SECTION THE FIRST. 


On Tus STUDY or THE LAW.# 


Ma Vics-CHanctllokR, AND GENTLEMEN OF 
THE UNIVERSITY. 


HE general expectation of ſo numerous and re- 
ſpeRable an audience, the novelty, and (I may 
add) the zmportance of the duty required from this 
chair, muſt unavoidably be productive of great 
diffidence and apprehenſions in him who has the honour to be 
placed in it. He muſt be ſenſible how much will depend upon 
his conduct in the infancy of a ſtudy, which is now firſt adopted 
by public academical authority ; which has generally been re- 
puted (however unjuſtly) of a dry and unfruitful nature; 
and of which the theoretical, elementary parts have hitherto 
received a very moderate ſhare of cultivation. He cannot but 
reflect that, if either his plan of inſtruction be crude and inju- 
dicious, or the execution of it lame and ſuperficial, it will cat 
a damp upon the farther progreſs of this moſt uſeful and moſt 
rational branch of learning; and may defeat for a time the 


® Read in Oxford at the opening of the Vinerian lectures; 25 Oct. ry58. 
A 2 _ 
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public-ſpirited deſign of our wiſe and munificent benefactor. 
And this he muſt more eſpecially dread, when he feels by expe- 
rience how unequal his abilities are (unaſſiſted by preceding 
examples) to complete, in the manger he ęould wiſh, | ex- 
tenſive and arduous a taſk ; ſince he freely confeſſes, that his 
former more private attempts have fallen very ſhort of his 
own ideas of perfection. And yet the candour he has already 
experienced, and this laſt tranſcendent mark of regard, his 
preſent nomination by the free and unanimous ſuffrage of a 
great and learned univerſity, (an honour to be ever remem- 
bered with the deepeſt and moſt affectionate gratitude) theſe 
teſtimonies of your public judgment muſt entirely ſuperſede 
his own, and forbid him to believe himſelf totally inſufficient 
fr the labour at leaſt of this employment. One thing he-wſl) / 
venture to hope for, and it certainly ſhall be his conſtant aim, 
by diligence and attention to atone for his other defects; 
eſteeming, that the beſt return, which he can poſſibly make 
for your favourable opinion of his capacity, will be his un- 
wearied ors | in ſome little degree to deſerve it. 


— 


Tx ſcience thus committed tous charge, to be eultivated, 
methodized, and explained in a courſe of academical lectures, 
is that of the law and conſtitution vf our own country: © (pe 
cies of know lege, in which the gentlemen of Englan = 
been more remarkably deficient than choſe of af Euro 
fides. In moſt of tlie nations on tie cotitinent, where the — 
or imperial law under different mochffcatiotis is ley inter- 
woven with the municipal laws of the land, ho gefttlerman, 
or at leaſt no ſcholar, thinks His education is completed, till 
he has attended a courſe or two of lettures, both” upon The 
inſtitutes of Juſtinian and the hotl conflitutions of Wit native 
foil; under the very eminent profeſſors that about in thelf | 
ſeversFuniverſitics. And in the northern parts of our owt 


iſland, where alſo the municipal laws are frequently” coti- 
nected with the civil, it is difleult' to meet with a* perſon 


of liberal edueation, whv is deſtituts of a competent Knowlege 
in that ſcietice; which is to be the guardlan of his natural 


rights and-the rule of his civil-conduct, 


Nos 


ot 47 * of the” L aw.” Es oy, 5 
to 313% | rel % dd fil 

Nen have the imperial Wis 2 tall y neglecded even J 
che Engliſh nation. A general ETA A with their de- 
cifions has ever been defervedly conſidered as no fmall accom- 
plimment of a gentleman; and a faſhion has prevailed, eſpe- 
cially of late, to tranſport the 'growing hopes of this iſland” 
to foreign univerſities, in Switzerland, Germany, and Hol- 
land ; which, thought infinitely inferior to our own in every 
other conſideration, have been looked upon as better notſe- 
rles of the civil, or (which i is nearly the ſame) of their own 
municipal law. In the mean time it has been the peculiar 
lot of our admirable ſyſtem of laws, to be neglected, and 
even unknown, by all but one practical profeſſion ; though 
built upon the ſoundeſt foundations, =_ appar by the 


experience of ages. | | 75 oe 


Bs 1 be it from me to 3 from the 10) of the <a 
» conſidered (apart from any binding authority) 2s a 
pro of written reaſon, No man is more thoroughly 
perſuaded of the general excellence of it's rules, and the 
uſual equity of it's deciſions, nor is better convinced of it's 
uſe as well as ornament ta the ſcholar, the divine, the 
ſtateſman, and even the common lawyer. But we muſt not 
carry our veneration fo far as to ſacrifice our Alfred and Ed- 
ward to the manes of Theodoſius and Juſtinian: we muſt 
not prefer the edi& of the praetor, or the reſcript of the Ro- 
man emperor, to our own immemorial cuſtams, or the ſanctions | 
of an Engliſh parliament; , unleſs we can alſo prefer the 5 
deſpotic n of Rome and Byzantium, for whoſe meri- 
dians the former were calculated, ta the free conſtitution of 
Britain, which the latter are adapted to perpetuate. 


Wirnour detracting therefore from the real merit which 
T7 in the imperial, law, I hope I may have leave to 
rt, that if an Engliſhman muſt be ignorant of either the otic 

or the other, he had better be a ſtranger to the Roman than 
the. Engliſh inſtitutions. For I think it an undeniable paſi- 
doo that a competent * of the laws of Lag ai x | 
* 3 


in which we live, is the proper <A pliſhment of every 1 


- —— — 5 * * 1. = — + _ 
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gentleman and ſcholar; an highly uſeful, I Had aftmeſt 11 N 

efſential, part of liberal and polite education. 0 I this 
I am warranted by the example of antient R ome z where, 
az Cicero infarms us*, the very boys were öbliged Ia learn 
the twelve tables by heart, as a carmen neceſarium or indiſ- 


penſable leſſon, to imprint on their tender minds an early 


knowlege of the 1aws and conſtitution of their country, n 
Ne 5 TY 
By r as the long and univerſal neglca of this ſtudy, win 
us in England, ſeems in ſome degree to call in queſtian the 


truth of thiseyident poſition, it ſhall therefore be the 4 n 


of this introductory diſcourſe, in the ptſt place to demo 


the utility of ſome general acquaintance with the municipal 
law of the land, b) pointing out it's particular nie in * 
conſiderable — of life. Some conjectures will then 


be offered with regard to the cauſes of neglecting this uſeful * 


ſtudy : to which will be ſubjoined a few refleCtions on the 
peculiar propriety of reviving it in our own univerſities. - ' 


AnD, firſt, to demonſtrate the utility of ſome acquain- 
tance with the laws of the land, let us only reflect a moment 
on the ſingular frame and polity of that land, which is governed 
by this ſyſtem of laws, A land, perhaps the only one in the 


- univerſe in which political or civil liberty i is the very end and 


ſcope of the conſtitution®, This liberty, rightly underſtood, 

conſiſts in the power of doing whatever the laws permit te 
which is onlyto be effected by a general d all orders 
and. degrees to thoſe equitable rules of action, by which the 
meaneſt individual ĩs protected from the inſults and oppreſſion | 


of the greateſt, As therefore every ſubject is intereſted i in the 


preſervation of the laws, it is incumbent upon every man ta 
be acquainted with thoſe at leaſt, with which he is imme 
diately concerned ; leſt he incur the cenſure, as well as incon- 
venience, of living in ſociety without knowing the obligations 
which it lays him under. And thus much may ſuffice for per- 


2 De Legg. 2. 23. © Facultas gut, quod cuique Per libet, 
* Monteſg. Eſp. L, 1,11, c. 5. nifoquidwi, aut jure probibetur, Inft.1.3.1. 


they'are ppointed to move. But thoſe, on whom nature and 
ef pope beſtowed more abilities and greater leiſure, can-.. 


not —_— ſo eaſily excuſed. Theſe advantages are given them, 


not for the benefit of themſelves only, but alſo of the publig: 
and yet they cannot, in any ſcene of life, diſcharge properly 
their duty either to the public or themſelves, without ſome 
degree of knoylege in the laws. To evince this the more 
Co 


Lr us therefore begin with our gentlemen of independene 
eſtates and fortune, the moſt uſeful as well as conſiderable 
body of men in the nation; whom even to ſuppoſe ignorant 
in this braneh of learning is treated by Mr Locke“ as-a . 
ſtrange abſurdity. It is their landed property, with it's long 
and voluminous train of deſcents and conveyances, ſettlements, 
entails, and incumbrances, that forms the moſt intricate and 
moſt extenſive object of legal knowlege. The thorough 
comprehenſion of theſe, in all their minute diſtinctions, is 
perhaps too laborious a taſk for any but a lawyer by profeſ- 
ſion: yet ſtill the pO of a few leading principles, 
relating to eſtates and conveyancing, may form ſome check 
and guard upon a gentieman's inferior agents, and preſerve . 
him at leaſt from very groſs and notorious impoſition, 


A0 the policy of all laws has made foe forms neceſ- , 
ſary in the wording of laſt wills and teſtaments, and more 
with regard to their atteſtation, An ignorance in theſe muſt _ 
always de of dangerous conſequence, to ſuch as by choice or 
neceſſity compile their own teſtaments without any technical 
aſſiſtance; T hoſe who have attended the courts of Juſtice | are 
tte beſt witnelſ's of the confuſion and diſtreſſes, that are here- 
by gecationed i in families ; and of the difficulties that ariſe in 
diſcerning the true meaning of the teſtator, or ſometimes i in. 
| Cy any meaning at all: fo that in the end his eſtate 


4 Education, 5. 127, 


125 | 2 As 11 & A may 


\ 
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max ofsn he wärt quite contrary to theſs his enigmatical 
— oochaps be he has omitted one or t farmal 
&- - Which are neceflary to aſcertain. the ſenſe with indi(- 
putable legal preciſion, nn 
aer pf kext vitgeſes than the kan Wai. 10 


Bur te proceed from aa ns @ 2-motre 
public conhderation, All gentlemen of fortune'are,, in con- 
ſequence of their property, liable to be called upon 40 eſtabliſh 
the rights, to eſtimate the injuries, to weigh the accuſations, 
and ſometimes to diſpoſe of the lives of their fellow-ſubjects, 
by ſerviag upon jurigs. In this ſituation they haue frequently 
a "rights to decide, and that upgn their oaths, queſtions of nice 
importance, in the ſolution of which ſome legal {kill is requi- 


ite; eſpecially where the law; and the fact, as it often hap- 


Pens, are intimately blended together. And the general in- 
capacity, even of our beſt juries, to do this with any tolerable 
propriety has greatly debaſed their authority; and has una- 
voidably, thrqym more power into the hands of the judges, to 
direct, control, and even reverſe their enn. than perhaps 

the conſtitution intended. 


Bur it is not as 3 juror only that the Engliſh gentleman. 


13 called upon to determine queſtions of right, and diſtribute 
Juſtice ta his fellow - ſubjects: it is principally with this order 


of men that the commiſſion of the peace is filled. And here 
a very ample field is opened for a gentleman to exert his 
talents, by maintaining good order in bis neighbourhood ; 
by puniſhing the diſſolute and idle; by protecting the peace- 


_ able and induſtrious ; and, above all, by healing petty 


differences and preventing vexatious proſecutions. But, in 
order to attain theſe deſirable ends, it is neceſſary that the 
magiſtrate ſhould underſtand his buſtneſs ; and have not only 


the will, but the power alſo, (under which muſt be included 
the knowlege) of adminiſtring legal and effectual juſtice, 
Elſe, when he has miſtaken his authority, through paſſion, 
through ignorance, or abſurdity, he will be the object of 


contempt 


$37.41 4 425 ay. "= 2 - 
_ epntempt inferiors, ance om Oh ts 
1 Wen be he j is e for pis condud. | | 


rr finches, EU Fr ae Konkel at 
ſome period or other in their lives, are ambitioys of repręſent- 
ing their country in parliament: and thoſe, who are ambi- 
nous of repsiving ſo high a traſt, .rould-a)fo do well-to're- 
member it's nature and importance. They are not thus ho- 
nourably diſtinguiſhed ſrom the rei} of their fellow-fubjedts, 
merely that they may privilege their perſons, their eſtates, 
of their domeſtics ; that they may lift under party banners; 
may grant or with-hold fapplies ; may vote with gr vote 
againſt a popular ar unpopular adminiſtration z but upon 
conſiderations far more intereſting, and important. They 
are the guardians of the Engliſh conſtitution ; the makers, 
repealers, and interpreters of the Engliſh laws; delegated: 
to watch, to check, and to avert every dangerous innoyatian, - 
to propoſe, to adopt, and to cheriſh any ſolid and well: weighed 
improvement; bound by every tie of nature, of honour, 
and of religion, to tranſmit that conſtitution and thoſe laws 
to their poſterity, amended if poſſible, at leaſt-without any 
derogation. And how unbecoming muſt it, appear in a 
member of the legiſlature to vote for a new law, who is ut- ; 


be enabled to give, whois a franger to the text es which 
he comments! _- 


Ivo ro it is perfectly amazing, that there ſhauld be 
no other ſtate of life, no other occupation, art, or ſcience, 
in which ſome method of inſtruction is not looked upon 

as requiſite, except only the ſcience of legiſlation, the 
nobleſ and moſt difficult of any, Apprenticeſhips are held 

| neceſſary to almoſt every art, commercial or mechanical : 
a long courſe of reading and ſtudy muſt form the divine, the 
phyſician, and the practical profeſſor of the laws: but 
every man of ſuperior fortune thinks himſelf born a le- 
giſlator, Yet Tully was of a different opinion; “ it is ne- 
* cellary, 


10 Os f S Vox _ 12 78 887. * 
« ceſury, fays he*, for a ſbnator to be th lat ly 2 84019 . 
« with the conſtitution j and this, he Teckares, | 18 a now 
< of the moſt extenſive nature; a matter of 14 of di 7 
6 pofice, of reflexion ; without which ne bly... 
ee 
an an: 7 15 4 N N * 
Tur miſchiefs hat have atiſen to the gaben from i incon, r 
ſiderate alterations in our laws, are too obvious to be cal led 0 
in queſfion; and how far they have been owing t to the de- * 
fective education of our ſenators, is a point welf worthy the 
public attention. The common law of En gland has 
like other venerable edifices of antiquity, 6 | ch raſh an 
unexperienced workmen have ventured to ne ew-dre ſs K n er, 
fine, with all the rage of modern improvement. © Hence fre- 
quently it's ſymmetry has been deſtroyed, it's proportions | 
diſtorted, and it's majeſtic ſimplicity exchanged for ſpecious 
embelliſhments and fantaſtic novelties. For, to ſay the truth, 5 
almoſt all the perplexed queſtions, almoſt all the niceties, " 
intricacies, and delays (which have ſometimes diſgraced the 
Engliſh, as well as other courts of juſtice) owe their original 
not to the common law itfelf, but to innovations that have 
been made in it by acts of parliament ; © overladen (as fir Ed- | 
ward Coke expreſſes it) with proviſoes and additions, and ; 
< many times on a ſudden penned or corrected by men of none 
« or very little judgment in law.” This great and well-expe-, 
rienced judge declares, that i in all his time he never knew. ; | 
two queſtions made upon rights merely depending upon the 7] 
common law; and warmly laments the confuſion introduced 7 
by m. judging and unlearned legiſlators, ' 4 But if,” he ſub- 
joins, „acts of parliament were after the old faſhion pen- 
ned, by ſuch only as perfectly knew what the common law 
« was before the making of any act of parliament concerning. 6 
« that matter, as alſo how far forth former ſtatutes had pro- 
« vided remedy for former miſchiefs, and defects diſcovered 
« bye experience; then ſhould yery few queſtions i in law ariſe, 1 
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ee uld not ſo often and ſo much perplex ; 
atonement and peace, by conſtruction 
bees Mei and diſagreeing words, ſenten · 
e And if this incon- 
venience was ſo heavily felt in the reign of queen Elizabeth, 

you may judge how the evil is increaſed in later times, when 
the ſtatute book is ſwelled to ten times a larger bulk; unleſs 
it ſhould be found, that the penners of our modern ſtatutes 
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priety of | their, application to the ſtudy of the laws of their 
country, will hold equally ſtrong or ſtill ſtronger with regard 
to the nobility of this realm, except only in the article of 
ſerving upon juries. But, inſtead of this, they have ſeveral 
peculiar provinces of far greater conſequence and concern; 
being not only by birth hereditary cqunſellors of the crown, 
and judges upon their honour of the lives of their brother- 
peers, but alſo arbiters of the property of all their fellow-ſub-- - 
jects, and that in the laſt reſort. In this their judicial capacity 
they are bound to decide the niceſt and moſt critical points of . 
the law; to examine and correct ſuch errors as have eſcaped 
the moſt experienced ſages of the profeſſion, the lord keeper” . 
and the judges of the courts at Weſtminſter. Their ſentence 
is final, deciſive, irrevocable : no appeal, no correction, not 
even a review can be had: and to their determination, what- 
it be, the inferior courts of juſtice muſt conform; 
otherwils the rule TRE would no longer be 5 : 
ſteady * 105 0 


SHOULD a judge in the moſt ſubordinate juriſdiction! be 
deficient in the knowlege of the law, it would reflect infinite v 
contempt upon himſelf, and diſgrace upon thoſe who a, 
him. And yet the confeuerice of his ignorance is compa- , , 
ratively very trifling and ſmall : his judgment may be examin- 
ed, and his errors rectified, by other courts. But how . 
much more ſerious and affecting is the caſe of a ſuperior julge 
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it withaut any ſkill in the laws be will boldly venture to de- 
cide a queſtion, upon which the welfare and ſubſiſtence of 
| Whale families may depend]! where the chance of his judging” 
right, or wrong, is barely equal; and wheze;:ifuhe-chances' 
to judge wrong, he does an injury of che A 
te, * injury nnn wit 112 why 
Var, vaſt as this teu} is, it can e Aer 
repaſed, as in the noble hands where aur excellent conſtitution 
has placed it: and therefore placed it, becauſe, from the in- 
dependence of their fortune and the dignity of their ſtation, 
they are preſumed te employ that lejſure which is the conſe- 
quence of both, in attaining a more-cxtenſive knowlege 
of the laws than perſpns of inferior rank: and . becaufe the 
founders of our polity relied upon that delicacy of ſentiment, 
ſo peculiar to noble birth; which, as on the one hand it 
will prevent either intereſt or affection from interfering in 
queſtians of right, ſo on the the other it will bind a peer in 
honour, an obligation which the law eſteems equal to ana- 
ther's oath, . ae is fs 
| bictright to decide. | 


Tun Roman pandects will furniſh us with a ona of 
hiſtory not unapplicable to our preſent purpoſe. Servius 
Sulpieius, a gentleman of the patrician order, and a celebrat- 
ed orator, had occaſion to take the opinion of Quintus 
Mutius Scaevola, the oracle of the Roman law; but, for 
want of ſame knowlege in that (ſcience, could not fo much 
ag underſtand even the technical terms, which, his friend was 
obliged to make uſe of. Upon which Mutius Scaevola could 
not forbear to upbraid him with this memorable reproof , 
chat it was a'ſhame for 2 patfician, a nobleman, and an 
*<orator of cauſes, to be ignorant of that law in which he 
was fo peculiarly concerned.” This reproach. made fo deep 
an, impreſſion on Sulpicius, that he immediately applied 
himſelf to the ſtudy of the law ; wherein he arrived to that. 


CE,. 1. 2. 2. $.43. Tue e fats icie, & nalili, et cauſes eranti, jus in quo 
— ignorere, * 
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proficiefiey, that he left behind kia about an Hurd and 
fourſcore volumes of his on compiling upon the ſubject; 
and became in dhe opinioir of Cicero“, a much mots 66H 
plete lawyer than evem Mutius Seaevola Winfelf.. 
Iwo not be thought to recdmend to dur 'Fnghth 
nobility and gentry, to become as grefit lawyers às Sulpieius; 
chough he, together with this character; fuſtained liketbiſt 
that of an excellent orator, a fir patr tot,; and a wife indes 
fatigable ſenater: but the inference whioh ariſes” from tf 
ſtory is this, chat i of the laws of the fand Bach 
ever been eſteemed difhononrable ii tfloſe, who af entUted 
by their country to maintain, to adminiſter, and to amend 
Bas $698 e e e To eee abt 
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Bur ſurely chere is little occafiom to enforce this argument 
any farther to perſons of rank and diſtinaion; if ve ef this 
place may be Allowed to form a geheral judgment from theſe 
who are under our inſpection: happy, chat WHiK we Tay 
down the rule, we can alſo produce the example. You vil 
therefore. permit your profefior to indulge” both x public xd 
private ſatisfaction, by bearing this open teſtimeny; kx, 
in the infancy. of theſe ſtudies among us, they were favouted 
with the moſt diligent attendance, and purſued with the 
moſt unwearied application, by thoſe of the nobleſt birth and 
moſt ample patrimony: ſome of whom are Mill the orriamients 
of this ſeat- of learning; and others at à greater &ſtaned 
continue doing hbnour to it's inſtitutions, by comparing oui 
polity and laws with thoſe of other kingdoms abroad, ot 
exerting their ſenatorial abilities i the councils of the nution 
at home. en ee nen E 


Non will ſome degree of legal knbwlege be found in the 
leaſt ſuperfluous to perſons of inferior ran: eſpecially thoſe 
of the learned, profeſſions, The cletgy in particular, beſides 
the common obligations they are under in proportion to their 
rank and fortune, have alſo, abundant- reaſon, confidered 
1. 7082 2. NT wp 
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merely as clergymen, to de acquainted with many branches 
of che law, which are almoſt peculiar and appropriated: to 
themſelves alone. Such are the laws relating to advoyſons, 
inſtitutions, and inductions; to ſimony, and ſimonigeal con- 
tracts; to uniformity, reſidence, and pluralities; to tithes 
and other eccleſiaſtical dues ; to marriages: (more eſpecially 
of late) and to a varięty of other ſubjects, which are con- 
ſigned to'the care of their order by the proviſions of particular X 
ſtatutes. To underſtand theſe aright, to diſcern what is war- 
ranted or enjoined, and what is forbidden by law, demands a 
ſort of legal apprehenſion ; which is no otherwiſeto b be acquired, 

than by ui and a familiar acquaintance with legal writers, 


| For the gentlemen of the faculty of phyſic, I mult frankly 
own that I ſee no ſpecial reaſon, why they in particular ſhould 
apply themſelves to the ſtudy of the law; unleſs in common 
with other gentlemen, and to complete the character of ge- 
neral and extenſive knowlege ; a character which their pro- 
feſſion, beyond others, has remarkably deſerved. They will 
give me leave however to ſuggeſt, and that not ludicrouſly, 
that it might frequently be of uſe to families upon ſudden 
emergencies, if the phyſician were acquainted with the doc- 
trine of laſt wills and teſtaments, at leaſt ſo far as relates to 
we formal part of their execution. 
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Bur thoſe gentlemen who intend to profes the civil and ec- 
_ clefiaſtical laws in the ſpiritual and maritime courts of this 
kingdom, are of all men (next to common lawyers) the moſt 
indiſpenſably obliged to apply themſelves ſeriouſly to the ſtudy 
of our municipal laws. For the civil and canon laws, conſider- 
ed with reſpe& to any intrinſic obligation, have no force or 
authority in this kingdom; they are no more binding in Eng- 
land than our laws are binding at Rome. But as far as theſe 
foreign Hus, on account of ſome peculiar propriety, have . * 
ſome particular caſes, and in ſome particular courts, been i! in- 
troduced and allowed by our laws, ſo far they oblige, and no 
ſarther; their authority being wholly founded upon that per- 
miſſion and adoption. In which we are not ſingular in our 

notions ; 
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notions ! in Hollgnd, here the imperial law is much 
ee ally e deciſions pretty generally followed, we are 
informed by Var Leeuwen", that it receives it's force from 
-*"ciſtorn and the conſent of the people, either tacitly or ex- 
* pteſtly given: for otherwiſe, he adds, we ſhould no mare 
t he bound by this law, than by that of the Almajas, the 
„Franks, the Saxons, the Goths, the Vandaly and gther of 
de the inde Hagens. Wherefore, in all points in which.the 
"efferent ſyſtend depart from each other, the law of the. aud 
Aer plate of the law of Rome, whether antient ar, modern, 
| or" pontifical. And, in thoſe of our Engliſh.courts 
| Frome A reception has been allowed to the civil and canon 
laws, If efther they exceed the bounds of that reception, by 
extending themſelves to other matters, than are permitted to 
them; or if ſuch courts proceed according to the deciſions of 
-thofe laws, in caſes wherein it is controlled by the law of the 
land, the common law in either inſtance both may, and. fre- 
quently does, prohibit and annul their proceedings: and 
it will not be a ſufficient excuſe for them to tell the king's 
courts at Weſtminſter, that their practice i is warranted by the 
laws of Juſtinian or Gregory, or is conformable to the de- 
crees of the Rota or imperial chamber, For which reaſon it 
becomes highly neceſſary for every civilian and canoniſt, that 
would act with ſafety as a judge, or with prudence and repu- 
tation as an advocate, to know in what caſes and how far the 
Engliſh laws have given ſanction to the Roman; in what 
points | the latter are rejected; and where they are both ſo in- 
termixed and blended together, as to form certain ſupple- 
mental parts of the common law of England, diſtinguiſhed 
'by the titles of the king's maritime, the king's military, and 
the king's eccleſiaſtical law. Tile propriety of which enquiry 
the univerſity of Oxford has for more than a century ſa tha- 
roughly ſeen, that in her ſtatutes' ſhe appoints, that one af 
the three queſtions to be annually diſcuſſed at the a&, by the 
Juriſt- inceptors ſhall relate to the common law; ſubjoining 
this reaſon, < quig juris civilis i Audios decet haud imperitos «fe 
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_ * And the fatutes® of the 2 21 5 F 
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9 the general aſs a all of Tm Hana 
with the commom law, the ink, re extremely katy, with 
regard to the propriety of the Nett institution, in 4 Place to 
which gentdlemen of all iariks art degrees Kee: . 
tain of al} uſeful KnowWlege. But How it hits 100 a Gat - 
z deſign of this ſort has never before taken platt in the aniver- 
fity, and the reaſon why tlic ftudy of our Laus fas in general 


fallen into diſuſe, I ſhall preViolifly probeld to enteite. 


rm Job rente, This paige en de Hed if Eg? 
bank (which was written inthe reign of Hehry the "ith 
puts x very obvious queſtion o*: m6uth of «HE your! 


prince, whom he is eæhorting to apply hinifetf to that brane 
of learning; © why the laws of England, being fo gbd, 6 
ic fruitful, and ſo commodious, are not taught in the univer- 
« fities, as the civil and canon laws are?” In anfwer to which 
he gives® whit fouriay witir due deferenicd by it fpblitn, a N. 
Tamer unſatisfactory reafon ; being in ſhort, thay & as the 
< proceedings at comꝶmor 1aW were in his time ates an 10 

« three different tongues, the Engliſh, the Latin, and tis 
French, that ſcience muſt be neceſſarily taught in thoſe three 

« ſeveral languages; but that in the univerſities all ſciences 

es were taught in the Latim tongue 6nly;” and therefore he 
concludes, © that they eould not be corementiy taught of 
& ſtudied in our univerſities” Bur withoit attempting to 
examine ſeriouſly the validity of this reaſonz'(the very ſhadow 
of which by the wiſdom of your late conftitutions” is entirety 
taken away) we perhaps may find our a! better, er ar leaft a 

more plauſible account, why the ſtudy of the municipal laws 
has been baniſhed from theſe ſears of ſcience; than what” che 


: leres man it prudent to givets Ces pupil. 
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operam legibus Aughac, ut nin fit inpefits* Pliz, R. c. 14. Cowel. . fe 

earum legum guas babet ſua patria, et dif- n c. 47. 0 c. 8 
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Tarar antient dollection of unwritten maxims and cuſtoms, 
.which is called the common law, however compounded or 
from whatever fountains derived, had ſybſiſted immemorially 
in this kingdom; and, though ſomewhat altered and impaired 
by the violence of the times, had in great meaſure weathered 
the rude ſhock of the Norman conqueſt. This had endeared 
it to the people in general, as well becauſe it's decifions were 
univerſally known, as becauſe it was found to be excellently 
adapted to the genius of the Engliſh'nation. In the knowlege 
of this law conſiſted great part of the learning of thoſe dark 
ages; it was then taught, fays* Mt Selden?, in the monaſte- 
nobility, The clergy in particular, as they then engroſſed 
almoſt every other branch of learning, ſo (like their prede-- 
ceſſors the Britiſh Druids*) they were peculiarly remarkable 
for their proficiency i in the ſtudy of the law. Nultes clericus 
uiſi cauſidicus, is the character given of them ſoon after the 
conqueſt by William of Malmſbury*, The judges therefore 
were uſually created out of the facred order*, as was likewiſe 
the caſe among the Normans? ; and all the inferior offices 
were ſupplied by the lower dergy, which has occaſioned their 

ſuccellors to be denominated clerts to this day. 

Bun the common low of England, being not committed 
to writing, but only handed down by tradition, uſe, and ex- 
perience, was not ſo heartily reliſhed by the foreign clergy ; 
who» came over hither in ſhoals during the reign of the con- 
queror and his two ſons, and were utter ſtrangers to our con- 
ſtitution as well as our language. And an accident, which 
ſoon after happened, had nearly completed it's ruin. A copy 
of Juſtinian's pandects, being 1 diſcovered at Amalfi, 


p in Fletam. 7. 7. 44; 0 45 des eglijes cathedraulx, et te 
q Caeſar de bello Gal. 6. 12. auives "perſonnes qui ont dignitez in ſain 2 
4 gel. reg. J. 4.  epliſe; les abbem, les priegrs conventaulx, 
s Dugdale Orig. jurid, c. 8. et les gouverneurs des 21e Sc. Card 


t Les juges ſont ſages —_ et auten- Couſturner, ch. 9. 
tigues, come les arcbe ve uss, eveſques, B u circ. 4 D. 1130, * 
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ſoon brought the civil law into vogue all over the weſt of 
Europe, where before it was quite laid aſide“ and in a man- 
| ner forgotten; though ſome traces of it's authority remained 
in Italy * and the eaſtern provinces of the empire?, 'This now 
became in a particular manner the favourite of the popiſh 
clergy, who borrowed the method and many of the maxims 
of their canon law from this original. The ſtudy of it was 
introduced into ſeveral univerſities abroad, particularly that of 
* Bologna; where exerciſes were performed, lectures read, and 
degrees conferred in this faculty, as in other branches of 
ſcience-: and many nations on the continent, juſt then begin- 
ning to recover from. the convulſions conſequent upon the 
overthrow of the Roman empire, and ſettling by degrees into 
peaceable forms of government, adopted the civil law, (being 
the beſt written ſyſtem then extant) as the baſis of their ſeveral 
conſtitutions z blending and interweaving it among their own 
feodal- cuſtoms, in ſome places with a more extenſive, in 
others a more confined authority. 

Nor was it long before the prevailing mode of the times 
reached England. For Theobald, a Norman. abbot, being 
elected to the ſee of Canterbury*, and extremely addicted to 
this new ſtudy, brought over with him in his retinue many 
learned proficients therein; and among the reſt Roger ſir- 
named V acarius, whom he placed in the univerſity of Oxford, 
to teach it to the people of this country. But it did not meet 
with the ſame eaſy reception in England, where a mild and 
rational ſyſtem of laws had been long eſtabliſhed, as it did 
upon the continent ; and, though the monkiſh clergy (devot- 
ed to the will of a foreign primate) received it with eager- « 

neſs and zeal, yet the laity who were more intereſted to pre- ; 
| ſerve the old conſtitutigng, and had already ſeverely felt the ; 
effect of many Norman innovations, continued wedded to 


the uſe of the common law. King Stephen immediately pub- 40 
v LI. Wifguh. 2. 7. 9. A. D. 1254. 
* Cafi, uu. Hades /. Pit. 4. 102. a A. D. 1138. H 
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Domat's treatiſe of law. c. 13. f. 9. tuas, col. 16565. 
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liſhed a proclamation e, fofbidding the ſtudy of the laws, then 
newly imported from Italy; which was treated by the monks 
as a pi&e of impiety, and, though it might prevent the in- 
troduMion of the civil law proceſs into our courts of juſtice, 
yet did not hinder the clergy from reading and teaching it in 
their own. ſchools and monaſteries, 


From this time the nation ſeems to have been divided 
into two parties; the biſhops and clergy, many of them 
foreigners, who applied themſelves wholly to the ſtudy of 
the civil and canon laws, which now came to be inſeparably 
interwoven with each other ; and the nobility and laity, who 


adhered with equal pertinacity to the old common law: both 
of them reciprocally jealous of what they were acquainted . 


with, and neither of them perhaps allowing the oppoſite 
ſyſigm that real merit which is abundantly to be found in 
each. This appears, on the one hand, from the ſpleen with 
which the monaſtic writers* ſpeak of our municipal laws 
upon all occaſions; and, on the other, from the firm temper 
which the nobility ſhewed at the famous parliament of Mer- 
ton: when the prelates endeavoured to procure an act, to 
declare all baſtards legitimate in caſe the parents intermarried 
at any time afterwards; alleging this only reaſon, becauſe 
holy church (that is, the canon law) declared ſuch children 
legitimate: but all the earls and barons (ſays the parlia- 
« ment roll f) with one voice anſwered, that they would not 


change the laws of England, which had hitherto been uſed 


and approved.” And we find the ſame jealoufy prevailing 
above a century afterwards b, when the nobility declared with 
a kind of prophetic ſpirit, “ that the realm of England hath 
never been unto this hour, neither by the conſent of our 
lord the king and the lords of parliament ſhall it ever be, 


© Rog, Bacon. citat. per Selden in Fle- f Stat, Merton. 20 Hen. III, c. 9. Et 
tam. 7. 6. in Furteſc. c. 33. & 3 Rep. Pref, omnes comites et barones una wore reſpende- 

4 Joan, Sariſburiens. Polycrat. 8. 22. runt, quod nolunt leges Angliae mutare, 

e Hden:, ibid, 5.16, Polydor. Vergil, une hucuſque uſitatae ſunt et approbatar, 
His. J. 9. 8 11 Ric, II. 
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« ruled or governed by the civil law. And of this temper 
between the clergy and laity _ more inſtances might : 
be given. + i 
®- 
; Wa ILE things were in this ſituation, the clery; finding 
it impoſſible to root out the municipal law, began to with= 
draw themſelves by degrees from the temporal courts; and to 
that end, very early in the reign of king Henry the third, 
epiſcopal conſtitutions were publiſhed ', forbidding all. eccle- 
fiaſtics to appear as advocates in foro ſaeculari : nor did they: 
long continue to act as judges there, not caring to. take the 
oath of office which was then found neceſſary to be admini- 
ſtred, that they ſhould in all things determine according toll | 
the law and cuſtom of this realm*; though they ſtill kept 
poſſeſſion of the high office of en an office then of 
little juridical power; and afterwards, as it's buſineſsgy 
creaſed by degrees, they modelled. the proceſs. of the court at. 
their own diſcretion. 


Bor wherever they retired, and wherever their authority 
extended, they carried with them the ſame zeal to introduce 
the rules of the civil, in excluſion of the municipal law. 
This appears in a particular manner from the ſpiritual courts 
of all denominations, from the chancellor's courts in both our 
univerſities, and from the high court of chancery before- 
mentioned; in all of which the proceedings are to this day in 
a courſe much. conformed to the civil law :. for which no tole- 
rable reaſon can be aſſigned, unleſs that theſe courts were all 
under the immediate direction of the popiſh eccleſiaſtics, | 
among whom it was a point of religion to exclude the muni- 
cipal law ; pope Innocent the fourth. haying forbidden! the 
very reading of it by the clergy, becauſe it's deciſions were 
not founded on the imperial conſtitutions, but merely on the 
cuſtoms of the laity. And if it be conſidered, that our uni- 
verſities began about that period to receive their preſent form 
of ſcholaſtic diſcipline ; that they were then, and continued to 


h Selden. Jan. Angler. La. 6. 43. In kins, wol. r. p. 574. 599. 
Forteſe, c. 33. k Selden. in Fletam. 9. 3. 
i Spelman, Concil. A. D. ia 17. Wil-. 1 M. Paris d A. D. 1254. WM 


have juſtly great weight and authority. 


perhaps an improvement on the other. 
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be till the time of the reformation, entirely under the influ- 


ence of the popiſh clergy ; (fir John Maſon the firſt proteſtant, 


being alſo the firſt lay, chancellor of Oxford) this will lead 
us toiperceive the reaſon, why the ſtudy of the Roman laws 
was in thoſe days of bigotry® purſued with ſuch alacrity in 


theſe ſeats of learning ; and why the common law was entirely 
def; piſed, and eſteemed little better than heretical. 


AND, fince the reformation, many cauſes have conſpired to 
prevent it's becoming a part of academical education. As, 
firſt, long uſage and eſtabliſhed cuſtom ; which, as in every 
thing elſe, ſo eſpecially in the forms of ſcholaſtic exerciſe, 
Secondly, the real 
intrinſic merit of the civil law, conſidered upon the footing 
= reaſon and not of obligation, which was well known to the 
tors of our youth; and their total ignorance of the 
merit of the common law, though it's equal at leaſt, and 
But the principal 
reaſon of all, that has hindered the introduction of this branch 
of learning, is, that the ſtudy of the common law, being ba- 
niſhed from hence in the times of popery, has fallen into a 
quite different chanel, and has hitherto been wholly cultivated 
in another place. But as the long uſage and eſtabliſhed cuſ- 
tom, of ignorance of the laws of the land, begin now to be 
thought unreaſonable; and as by this means the merit of thoſe 


m There cannot be a ſtronger inſtance 
of the abſurd and ſuperſtitious veneration 
that was paid to theſe laws, than that 
the moſt learned writers of the times 
thought they could not form a perſect 
character, even of the bleſſed vitęin, 
without making her a civilian and a 
canoniſt, Which Albertus Magnus, the 
renowned dominican doctor of the thir- 
teenth century, thus proves in his Summa 
de laudibus chriſliferae virgims (divinum 
magis quam bumanum opus) qu. 23. C. 5. 
Item guod jura civilia, & leges, & de. 
* creta ſcivit in ſummo, probatur bec modo p 


&« ſapientia adwocati manifeftatur in tribus; 


uu, quod cbtineat imuig contra judicem 


B 3 


te ;uſtum & ſapientem 5 ſecundo, guid 
© confra adverſarium aſtutum & ſagacem z 
& rertic, quod in cauſa deſperata : fed 
e beatifſima virgo, cntra gudicem ſupien- 
te imm, Domi num; contra ad ver ſurium 
te callidiſſmum, dyabolum ; in cauſa noſtra 
&« deſperata; ſententiam optatam obtinuit.”” 
To which an eminent franciſcan, two 
centuries afterwards, Bernardinus de 
Buſti ¶ Mariale, part. 4. ſerm. 9.) very 
gravely ſubjoins this note. Nec vide- 
&« tur incongruum mulieres habere peritiam 
&« juris, Legitur enim de uxore Jounnis 
Andreae glaſſatorit, quod tantam peri- 
etiam in utroque jure habuit, ut publice 


in ſchalis legere auſa it. 


laws 
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laws will probably be more generally known ; we may hope 
that the method of ſtudying them will ſoon revert, to it's an- 
tient courſe, and the foundations at leaſt of that ſcience will 
be Jaid in the two univerſities; without being excluſively 
confined to the chanel which it fel into at the times I haye 
Juſt been - ke 


For, being then entirely abandoned bs the clergy, a fern 
ſtragglers excepted, the ſtudy and practice of it devolved of 
courſe into the hands of laymen; who entertained upon their 
parts a moſt hearty averſion to the civil law®, and made ng 
ſcruple to profeſs their contempt, nay even their ignoranceꝰ 
of it, in the moſt public manner. But till, as the ballance 
of learning was greatly on the fide of the clergy, and as the 
commen law was no longer taught, as formerly, in any part 
of the kingdom, it muſt have been ſubjected to many incon- 
veniences, and perhaps would have been gradually | loſt and 
overrun by the civil, (a ſuſpicion well juſtified from the fre. 
quent tranſcripts of Juſtinian to be met with in Bracton and 
Fleta) had it not been for a peculiar incident, which happened 
at a very critical time, and contributed greatly to it's ſupport, 


THE incident which I mean was the fixing the court of 
common pleas, the grand tribunal for diſputes of property, 
to be held in one certain ſpot ; that the ſeat of ordinary 
juſtice might be permanent and notorious to all the nation. 
Formerly that, in conjunction with all the other ſuperior 


more antient ones was prohibited, But 
Skipwith the king's ſerjeant, and after- 


n Fortelc, de laud. LL, c. 25. 
o This remarkably appeared in the 


caſe of the abbot of Torun, M. 22 Edeu. 


TIT. 24. who had cauſed a certain prior 


to be ſammoned to anſwer at Avignon 
for erect ing an oratory contra inhibitionem 


newi operis; by which words Mr Seiden, 


(in Flt, 8. 5.) very juſtly underſtands 
to be meant the title de now? oferts nun- 
tiatione both in the civil and canon laws, 
(F,. 39. 1. C. 8. 11. and Decretal. not 
Extrav. 5. 32.) whereby the erection 
ef any new buildings in prej udice of 


wards chief baron of the exchequer, de- 
clares them to be flat nonſenſe; © in 
te coux Parole, contra inhibitionem novi 
&« operis, ny ad pas entendment : and 
juſtice Schardelow mends the matter but 
litt'e by informing him, that they ſig- 
nify a reſtitution in their lau; for which 
reaſon he very fagely e to pay no 
ſort cf regard to them, © Ceo neft gue 
tt un reſtitution en lour 195 pur que a ceo 
« x av regard, Se. a 


courts, 


4 
1 


as - +» ᷣ , cf. 


ev. fs. wn 41h CS 


kh. did 
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courts, was held before the king's capital juſticiary of Eng- 
land, in the aula regis, or ſuch of his palaces wherein his 
royal perſon reſided; and removed with his houſhold from 
one end of the kingdom to the other, This was found to 
occaſion great inconvenience to the ſuitors ; to remedy which 
it was made an article of the great charter of liberties, both 
that of king John and king Henry the third?, that com- 
mon pleas ſhould no longer follow the king's court, but be 
held in ſome certain place:” in conſequence of which they 
have ever ſince been held (a few neceſſary removals in times 
of the plague excepted) in the palace of Weſtminſter only. 
This brought together the profeſſors of the municipal law, 
who before were diſperſed about the kingdom, and formed 
them into an aggregate body; whereby a ſociety was eſta- 


bliſhed of perſons, who (as Spelman obſerves) addicting 


themſelves wholly to the ſtudy of the laws of the land, and 
no longer conſidering it as a mere ſubordinate ſcience for the 
amuſement of leiſure hours, ſoon raiſed thoſe laws to that 
pitch of perfection, which they ſuddenly attained under the 
auſpices of our Engliſh Juſtinian, king Edward the firſt, 


Ix conſequence of this lucky aſſemblage, they naturally 
fell into a kind of collegiate order, and, being excluded from 


Oxford and Cambridge, found it neceſſary to eſtabliſh a new _ 


univerſity of their own. This they did by purchaſing at va- 
rious times certain houſes (now called the inns of court and 
of chancery) between the city of Weſtminſter, the place of 
holding the king's courts, and the city of London; for ad- 
vantage of ready acceſs to the one, and plenty of proviſions 
in the other. Here exerciſes were performed, lectures read, 
and degrees were at length conferred in the common law, as 
at other univerſities in the canon and civil. The degrees were 


thoſe of barriſters (firſt ſtiled apprentices* from apprendre, to 


e. 11. been firſt appointed by an ordinance of 
4 Car. 334. | king Edward the firſt in parliament, in 
r Forteſc. c. 48. the 20th year of his reign, (Spelm, 


5 Apprentices or barriſters ſeem to have Ci. 37, Dugdale, Orig. jurid. 55.) 
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of a ſerjeant* n ad legem, did to that of doctor. 


| THz crown ſeems to have ſoon taken under it's protection 
this infant ſeminary of common law; and, the more effec- 
tually to foſter and cheriſh it, king Henry the third in the 
nineteenth year of his reign iſſued out an order directed to the 


mayor and ſheriffs of London, commanding that no 1 


nt 


of any law ſchools within that city ſhould for the future teach 
law therein . The word, law, or leges, being a general term, 
may create ſome doubt at this diſtance of time whether the 
teaching of the civil law, or the common, or both, is hereby 
reſtrained. But in either caſe it tends to the figs end, If 
the civil law only is prohibited, (which is Mr Selden's* opi- 
nion) it is then a retaliation upon the clergy, who had exclu- 
ded the common law from their ſeats of learning. Tf the 
municipal law be alſo included in the reſtriftion, (as fir Ed- 
ward Coke * underſtands it, and which the words ſeem to 
import) then the intention is evidently this; by preventing 
private teachers within the walls of the city, to collect all 
the common lawyers into the one public univerſity, which 


Was newly ſallitutes in the 


t The firſt mention which I have met 
with in our lawbcoks of ſerjeants or 
countors, is in the ſtatute of Weſtm. 7. 
3 Edw, I. c. 29. and in Horn's Mirror, 


C. 1. F. 10. c. 2. F. 5. c. 3. f. 1. in the 
ſatne reign, 


But M. Paris in his life of 
Jobn II, abbot of St. Alban's, which 
he wrote in 1255, 39 Hen. III. ſpeaks 
of advocates at the common ow, or 
ccuntors (ques banci narratores wuigariter 
appellomus) as of an order of men well 
known, And we have an example of 
the antiquity of the coif in the ſame 
author's hiſtory of England, A, D. 1259. 
in the caſe of one William de Buſſy; 
who, being called to account for his 
great knavery and mal - practices, claimed 
the benefit of his orders or clergy, which 


ſuburbs, 


till then remained an entire ſecret, ; and 
to that end woluit Iigamenta coifae ſuae 
ſobvere, ut palam monftraret ſe tonſuram 
babere clericalem ; ſed non eft permiſſus, 
——dSatelles vero eum arripiens, non Per 
coifae ligamina ſed per guttur eum appre- 
hendens, traxit ad carcerem, And hence 
fir H. Spelman conje ctures, ( Gloſſar, 
335+) that coifs were introduced to hide 
the tonſure of ſuch renegade clerks, as 
were ſtill tempted to remain in the ſecu- 
lar courts in the quality of advocates or 
judges, notwithſtanding their prohibition 
by cancn, 
uv Nealiquis ſebelas regens de legibus in 
eadem civitate de caetero ibidem leges doc cal. 
i Flet. 8. 2. 
x 2 Inſt, pro m. 
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In this juridical univerſity (for ſuch it is «infitedto £5 been 
by Forteſcue and fir Edward Coke) there are two ſorts of 
collegiate houſes ; one called inns of chancery, in which the 
Junge unger ſtudents of the law were uſually placed, < learning 


and ſtudying, ſays Forteſcue®, the originals and as it were 
** the elements of the law; who, profiting therein, as they 
grew to ripeneſs ſo were they admitted into the greater inns 
© of the ſame ſtudy, called the inns of court,” And in theſe 
inns of both kinds, he goes on to tell us, the knig hts and ba- 
rons, with other grandees and noblemen of xy realm, did 
uſe to place their children, though they did not deſire to have 
them thoroughly learned in the Jaw, or to get their living by + 
It's practice: and that in his time there were about two thou- 
ſand ſtudents at theſe ſeveral inns, all of whom he norms us 


were filiz nobilizm, or gentlemon born, 


 HENcs it is evident, that (though under the influence 
pf the monks our uniyerſities neglected this ſtudy, yet) in 
the time of Henry the ſixth it was thought highly — — 
and was the univerſal practice, for the young nobility and 
agg to be inſtructed in the originals and elements of the 

But by degrees this cuſtom has fallen into diſuſe ; ſo 
that in the reign of queen Elizabeth fir Edward Coke * does 
not reckon above a thouſand ſtudents, and the number at 
preſent i is very conſiderably leſs, Which ſeems principally 
owing to theſe reafons : firſt, becauſe the inns of chancery, 
being now almoſt totally filled by the inferior branch of the 
profeſſion, are neither commodious nor proper for the reſort 
of gentlemen of any rank or figure; ſo that there are very 
rarely any young ſtudents entered at the inns of chancery : 
ſecondly, becauſe in the inns of court all ſorts of regimen and 
academical ſuperintendence, either with regard to morals or 


' ſtudies, are found impracticable and therefore entirely neg- 


lected: laſtly, becauſe perſons of birth and fortune, after 


having finiſhed their uſual courſes at the univerſities, have 


c. 49. a Ibid, 
z 3 Rep, pref, d Did. 
| ſeldom 
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ſeldom leiſure or reſolution ſufficient to enter upon a new 
ſcheme of ſtudy at a new place of inſtruction. Wherefore 
few gentlemen now reſort to the inns of court, but ſuch for 
"whom the knowlege of practice is abſolutely neceſſary ; ſuch, 

I mean, as are intended for the profeſſion : the reſt of our 
gentry, (not to ſay our nobility alſo) having uſually retired 
to their eſtates, or vifited foreign kingdoms, or entered upon 
public life, without any inſtruction in the laws of the land: 

and indeed with hardly any opportunity of gaining inſtruc- 
tion, unleſs it can be afforded them in theſe ſeats of learning. 


| AND that theſe are the proper places, for affording aſſiſ- 
tances of this kind to gentlemen of all ſtations and degrees, 
cannot (I think) with any colour of reaſon be denied. For 
not one of the objections, which are made to the inns of court 
and chancery, and which I have.juſt now enumerated, will 
hold with regard to the univerſities, - Gentlemen may here 
aſſociate with gentlemen of their own rank and degree. Nor 
are their conduct and ſtudies left entirely to their own diſ- 
cretion ; but regulated by a diſcipline ſo wiſe and exact, yet 
ſo liberal, ſo ſenſible and manly, that their conformity to it's 
rules (which does at preſent ſo much honour to our youth) 
is not more the effect of conſtraint, than of their own incli- 
nations and choice. Neither need they apprehend too long an 
avocation hereby from their private concerns and amuſements, 
or (what is a more noble object) the ſervice of their friends 
and their country, This ſtudy will go hand in hand with 
their other purſuits : it will obſtruct none of them; it will 
ornament and affiſt them all. 


Bur if, upon the whole, there are any, ſtill wedded to 
monaſtic prejudice, that can entertain a doubt how far this 
ſtudy is properly and regularly academical, ſuch perſons I am 
afraid either have not conſidered the conſtitution and deſign of 
an univerſity, or elſe think very meanly of it. It muſt be a 
deplorable narrowneſs of mind, that would confine theſe ſeats 
of inſtruction to the limited views of one or two learned pro- 


feſſions. To the praiſe of this age be it ſpoken, a more open 
| and 
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and generous way of thinking begins now univerſally'to pre- 
yail, The attainment of liberal and genteel accompliſhments, 
though not of the intellectual ſort, has been thought by our 
wiſeſt and moſt affectionate patrons*, and very lately by the 
whole univerſity, no ſmall improvement of our antient plan 
of education: and therefore I may ſafely affirm that nothing 
(how unuſual ſoeyer) is, under due regulations, improper to 
to be taught in this place, which tis proper for a gentleman to 
learn. But that a ſcience, which diſtinguiſhes the criterions 
of right and wrong ; which teaches to eſtabliſh the one, and 
prevent, puniſh, or redreſs the other; which employs in it's 
theory the nobleſt faculties of the ſoul, and exerts in it's 
practice the cardinal virtues of the heart; a ſcience, which 
is univerſal in it's uſe and extent, accommodated to each 
individual, -yet comprehending the whole community ; that a 
ſcience liks* this ſhould have ever been deemed unneceſſary 
to be ſtudied in an univerſity, is matter of aſtoniſhment 
and concern. Surely, if it were not before an obje& of 
academical knowlege, it was high time to make it one: and 
to thoſe who can doubt the- propriety of it's reception 
among us (if any ſuch there be) we may return an anſwer 
in their own way; that ethics are confeſſedly a branch of 
academical learning, and Ariſtotle himſelf has ſaid, ſpeaking 
of the laws of his own country, that juriſprudence or the 
knowlege of thoſe laws is the principal and moft perfe& 
branch of ethics*, 


From a thorough conviction of this truth, our munificent 
benefactor Mr VIx ER, having employed above half a century 
in amaſſing materials for new-modelling and rendering more 
commodious the rude ſtudy of the laws of the land, conſigned 


remainder of lord Clarendon's hiftory 


© Lord chancellor Clarendon, in his 
dialogue of education, among his tracts, 
p. 325. appears to have been very ſollici- 
tous, that it might be made © a part of the 
« ornament-of our learned academies to 
« teach the qualities of riding, dancing, 
« and fencing, at thoſe hours when more 
« ſerious exerciſes ſhould be intermitted.” 

d By accepting in full conyocation the 


from his noble deſcendants, on condition 
to apply the profits ariſing from it's pub- 
lication to the eſtabliſment of a manage 
in the univerſity. 

e Tü, aur, dri T1; THARaQ 
agt rue xenoig bow Ethic, ad Nicomach, 


J. 5. c. 3. both 
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both the plan and execution of theſe his public-ſpirited 
defigns to the wiſdom of his parent univerſity, Reſolving 
20 dedicate his learned labours * to the benefit of poſterity 
e and the perpetual ſervice of his countryf,” he was ſenſible 
he could not perform his reſolution in a better and more 
effectual manner, than by extending to the youth of this place 
thoſe aſſiſtances, of which he ſo well remembered and fo 
heartily regretted the want. And the ſenſe, which the uni- 
verſity has enter tained of this ample and moſt uſeful benefac- 


tion, , muſt appear beyond a doubt from their gratitude in 


receiving it with all poſſible marks of eſteem® ; from their 
Alacfity and unexampled diſpatch in carrying it into executi- 
on“; and, above all, from the laws and conſtitutions by 
which they have effectually guarded it from the neglect and 


abuſe to which ſuch inſtitutions are liable l. We have ſeen 
an univerſal emulation, who beſt ſhould underſtand, or moſt 


f See the preface to the eighteenth 
volume of his abridgment. 
8 MrVineris enrolled among the pub · 


| dic benefactors of the univerſity by de- 


cree of conyocation, 

k Mr Viner died June 5, 1756. His 
effects were collected and ſettled, near a 
volume of his work printed, almoſt the 


whole diſpoſed of, and the accounts 


made up, in a year and a half from his 
deceaſe, by the very diligent and worthy 
adminiſtrators with the will annexed, 
(Dr Weſt and Dr Good of Magdalene, 
Dr Whalley of Oriel, Mr Buckler of 
All Souls, and Mr Betts of Univerſity 
college) to whom that care was con- 
ſigned by the univerſity. Another half 
year was employed in conſidering and 
ſettling a plan of the propoſed inſtitu- 


tion, and in framing the ſtatutes there - 


upon, which were finally confirmed by 
convocation on the 34 of July, 1758. 

The profeſſor was elected on the 20th of 
October following, and two ſcholars on 
the ſucceeding day, And, laſtly, it was 
agreed at the annual audit in 1761, to 
eftabliſh a feliowſhip ; and a fellow was 
accordingly elected in January follows 


ing. The reſidue of this fund, arifing 


from the ſale of Mr Viner's abridgment, 
will probably be ſufficient hereafter to 
found another fellowſhip and ſcholarſhip, 
or three more ſcholarſhips, as ſhall be 
thought moſt expedient, 


1 Tap ſtatutes are in ſubſtance as fol- 

ows : 

r. THAT the accounts of this bene- 
faction be ſeoarately kept, and annually 
audited by the delegates of accounts and 
profeſſor, and afterwards reported tocon- 
yocati on. 

2. THAT a profeſſorſhip of the laws 
of England be eftabliſhed, with a ſalary 
of two hundred pounds per anmm ; the 
profeſſor to be elected by convocation, 
and to be at the time of his election at 
leaſt a maſter of arts or bachelor of civil 
law in the univerſity of Oxford, of ten 
vears ſtanding from his matriculation; 
and alſo a barriſter at law of four years 
ſtanding at the bar, 

3. THAT ſuch profeſſor (by bimſelf, 
or by deputy to be previouſly approved by 
convocation) do read one ſolemn public 
lecture on the laws of England, and » 


F. r. 


the Engliſh language, in every acade - 
mical term, at certain ſtated times pre- 
vious to the commencement of the com- 
mon law term; or forfeit twenty pounds 
for every omiſſion to Mr Viner's general 
fund : and alſo (by Rimſelf, or by deputy 
to be approved, if occaſional, by the 
vice-chancellor and proctors; ory if per- 
manent, both the cauſe and the deputy to 
be annually approved by convocation) do 
yearlyread one complete courſe of lectures 
on the laws of England, and in the Eng- 
liſh language, conſiſting of ſixty lectures 
at the leaſt ; to be read during the uni- 
verſity term time, with ſuch proper in- 
tervals that not more than four lectures 
may fall within any fingle week : that 
the profeſſor do give a month's notice of 
the time when the courſe is to begin, 
and do read gratis to the ſcholars of Mr 
Viner's foundation; but may demand of 
other auditors ſuch gratuity as ſhall be 
ſettled from time to time by decree of con- 
vocation : and that, for eyery of the 
Caid ſixty lectures omitted, the profeſſor, 
on complaint made to the vice - chancellor 
within the yearz,do forfeit torty ſhillings 
to Mr Viner's general fund ; the proof 
of having performed his duty to 9 
the fid proſeſſor. 

4. THAT every profeſſor do continue 
in his office during life, unleſs in caſe of 
ſuch miſbehaviour as ſhall amount to 
bannition by the univerſity ſtatutes ; or 
unleG he deſerts the profeſſion of the 
law by betaking himfelf to another pro- 
feſſion ; or unleſs, after one admonition 
by the vice-chancellor and proctors fur 
notorious neglect, he is guilty of ano- 
ther flagrant omiſſion : in any of which 
caſes he be deprived by the vice- chan- 
cellor, with conſent of the houſe of cou · 
vocation, 

5. THAT ſuch a number of fellow- 
ſhips with a ſtipend of fifty pounds per 
63n:4n, and ſcholarſhips with a ſtipend 


of th Law. | 
faithfully purſue, the deſigns of our generous patron : 
with "m—_—_— _w_A____ rw 


29 
ard 


of thirty pounds, be eftabliſhed, as the 
convocation ſhall from time to time 
ordain, waking wb Rell of Me. 
Viner's revenues, 

6. Tuar every fellow be dee dy 
convocation, and at the time of election 
be unmarried, and at leaſt a maſter of arts 
or bachelor of civil law, and a member 
of ſome or hall in the uni 
of Oxford; the ſcholars of this foun- 
dation or ſuch as have been ſcholars (if 
qualified and approved of by convocati- 
on) to have the preferetice : that, if 
not a barriſter when choſen, he be called 
to the bar within one year after his elec- 
tion; but do reſide in the univerſity two 
months in every year, or in caſe of nori« 
reſidence do forfeit the ſtipend of that 


| year to Mr Viner's general fund. 


7. THAT every ſcholar be elected by 
convocation, and at the time of election 
be unmarried, and a member of fore 
college or hall in the univerſity of Or- 
ford, who ſhall have been matriculated 
twenty four calendar months at the leaſt: 
that he do take the degree of bachelor 
of civil law with all convenient ſpeed ; 
(either proceeding in arts or otherwiſe) 
and previous to his taking the ſame, 
between the ſecond and eighth year from 
his matnculation, be bound to attend 
two courſes of the profeſſor's lectures, to 
be certified under the profeſſor's hand 3 
and within one year after taking the 
ſame to be called to the bar: that he do 
annually reſide fix months tiil he is of 
four years ſtanding, and four months 
from that time till he is maſter of arts 
or bachelor of civil law; after which he 
be bound to reſide two months in every 
year ; or, in caſe of non- reſidence, do 
forfeit the ſtipend of that year to Mr 
Viner's fund. 

8. Tx Ar the ſcholarſhips do become 
void in caſe of non-artendance on the 
profeſſor, or not taking the degree of 

bachelor 
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On the STUDY 


InTROD/ 


by their quality, their fortune, their ſtation, their learningy 
| or their experience, have appeared the moſt zealous to pro- 
mote the ſucceſs of Mr Viner's eſtabliſhment, 


| Tur advantages that might reſult to the ſcience of the law 
itſelf, when a little more attended to in theſe ſeats of knowlege, 
perhaps would be very conſiderable, The leiſure and abilities 
of the learned in theſe retirements might either ſuggeſt expe- 
2 or execute thoſe dictated by wiſer heads *, for impro- 
it's method, retrenching it's ſuperfluities, and reconcil- 

the little contrarieties, which the practice of many centu- 
ries will neceſſarily create in any human ſyſtem : a taſk, which 
thoſe, who are deeply employed in buſineſs and the more 
active ſcenes of the profeſſion, can hardly condeſcend to engage 
in. Andas to the intereſt, or (which is the ſame) the repu- 
tation of the univerſities themſelves, I may venture to pro- - 
nounce, that if ever this ſtudy ſhould arrive to any tolerable 
perfection either here or at Cambridge, the nobility and gentry 
of this kingdom would not ſhorten their reſidence upon this 
account, nor perhaps entertain a worſe opinion of the benefits 


of academical education. 


Neither ſhould it be conſidered as 


a matter of light importance, that while we thus extend the 
pomoeria of univerſity learning, and adopt a new tribe of citi- 
zens within theſe philoſophical walls, we intereſt a very 


bachelor of civil law, being duly admo- 
niſhed ſo todo by the vice-chancellor and 
proctors: and that both fellowſhips and 
ſcholarſhips do expire at the end of ten 
years after each reſpective election; and 
become void in caſe of groſs miſhehavi- 
our, non-reſidence for two years together, 
marriage, not being called to the bar 
within the time before limited, (being 
duly admoniſned ſo to be by the vice- 
chancellor, and proctors) or deſerting 
the profeſſion of the law by fc.lowing 
any other profeſſion: and that in any 
of theſe caſes the vice-chancellor, with 
conſent of convocation, do declare the 
place actually void. 


9. THAT in cale of any vacancy of the 


profeſſorſhip, fellowſhips, or ſcholarſhips, 
the profits of the current year be ratably 
divided between the predeceſſor or his re- 
preſentatives, and the ſucceſſor; and that 
a new election be had within one month 
afterwards, unleſs by that means the time 
of election ſhall fall within any vacation, 
in which caſe it be deferred to the firſt 
week in the next full term, And that 
before any convocation ſhall be held for 
ſuch election, or for any other matter 
relating to Mr V.ner's benefaction, ten 
days public notice be given to each col- 
lege and ha!l of the convocation, and the 
cauſe of convoking it, 

k See lord Bacon's propoſals and offer 
of a digeſt. 


numerous 


numerous and very powerful profeſſion in the preſervation of 
our rights and revenues. 


8. 1. 31 


For I think it paſt diſpute that thoſe gentlemen, who re- 
ſort to the inns of court with a view to purſue the profeſſion, 
will find it expedient (whenever it is praCticable) to lay the 
| previous foundations of this, as well as every other ſcience, 
in one of our learned univerſities, We may appeal to the 
experience of every ſenſible lawyer, whether any thing can be 
more hazardous or diſcouraging than the uſual entrance on 
the ſtudy of the law. A raw and unexperienced youth, in 
the moſt dangerous ſeaſon of life, is tranſplanted on a ſudden 
into the midſt of allurements to pleaſure, without any reſtraint 
or check but what his own prudence can ſuggeſt ; with no 
public direction in what courſe to purſue his enquiries ; no 
private aſſiſtance to remove the diſtreſſes and difficulties, which 
will always embaraſs a beginner. In this ſituation he is ex- 
pected to ſequeſter himſelf from the world, and by a tedious 
lonely proceſs to extract the theory of law from a maſs of un- 
digeſted learning; or elſe by an aſſiduous attendance on the 
courts to pick up theory and practice together, ſufficient to 
qualify him for the ordinary run of buſineſs. How little 
therefore is it to be wondered at, that we hear of ſo frequent 
miſcarriages; that ſo many gentlemen of bright imaginations 
grow weary of ſo unpromiſing a ſearch', and addict them- 
ſelves wholly to amuſements, or other leſs innocent purſuits ; 
and that ſo many perſons of moderate capacity confuſe them- 
ſelves at firſt ſetting out, and continue ever dark and puzzled 
during the remainder of their lives ! 


THe evident want of ſome affiſtance in the rudiments of 
legal knowlege has given birth to a practice, which if ever 
it had grown to. be general, muſt have proved of extremely 


ce viſſemque linguam peregrindm, dialec- 
. ;,m barbaram, metbodum inconcinnam, 


I Sir Seay ee bs the prodiin 
to his gloſſary, has given us a very 


lively picture of his own diftreſs upon 
this occaſion, © Emufit me mater Lon- 
« dinum, juris nofiri capeſſindi gratia; 


« cujus cum vibe ſalutaſſem, repe- - 


* molom non ingent:m ſolum ſed perpetuis 
« humeris ſuſlinendam, excidit mibi (fa- 


46 tear; animαν, Sc.“ 3 
pernicious 


32 | On the STUDY InTROD. 
perficious conſequence; I mean the cuſtom, by fome ſo very 
warmly recommended, of dropping all liberal education, as 
of no uſe to ſtudents in the law: and placing them, in it's 
ſtead, at the def of fome' ſkilful attorney; irt order to inſtiate 
them early in all the depths of practice, and render them more 
dextrous in the mechanical part of buſineſs. A few inſtances 
of particular perſons, men of excellent learning, and unble- 
miſhed integrity) who; in ſpight of this method of education, 
Fave ſhone in the foremoſt ranks of the bar, have afforded 
ſome kind of ſanction to this illiberal path to the profeſſion, 
and biaſſed many parents, of ſhortſighted judgment, in it's 
favour: not conſidering, that there are ſome geniuſes, formed 
to overcome all diſadvantages, and that from ſuch particular 
inſtances no general rules can be formed; nor obſerving, that 
choſe very perſons have frequently recommended by the moſt 
forcible of all examples, the diſpoſal of their own offspring, 
a very different foundation of legal ſtudies, a regular acade- 
mical education. Perhaps too, in return, I could now dire& - 
their eyes to our principal ſeats of juſtice, and ſuggeſt a few 
hints, in favour of univerſity learning u: but in theſe all 
who hear me, I know have already prevented me. | 


MAKING therefore due allowance for one or two fhin- 
ing exceptions, experience may teach us to fortell that a 
lawyer thus educated to the bar, in ſubſervience to attorneys 
and ſolicitors", will find he has begun at the wrong end. If 
practice be the whole he is taught, practice muſt alſo be the 
whole he will ever know : if he be uninſtructed in the ele- 
ments and firſt principles upon which the rule of practice is 
founded, the leaſt variation from eſtabliſhed precedents will 
totally diſtract and bewilder him: ita lex ſcripta eft* is the 
utmoſt his knowlege will arrive at; he muit never aſpire to 
form, and ſeldom expect to comprehend, any arguments 
drawn a priori, from the ſpirit of the laws and the natural 
foundations of juſtice, 5 


m The four higheſt judicial offices Church; and the fourth a fellow of 
were at that time filled by gentlemen, two Trinity college, Cambridge. 
of whom had been fellows of All Souls n See Kennet's lite of Somner. p. 67. 
college; another, ſtudent of Chriſt- 0 f. 4d. 9. 12, 


, 


Nor 


R 


the uſe of mathematical demonſtrations; if he has enl 
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Nen at, alt; er Us erb o bürch ot bortunt 
or even of { olaftic education, will ſubmit to the drudgery of 
ſervitude and the manual labour of copying the ttaſh of un 
office) ould this infatuation prevail to any conſiderable de. 
gree, 'we muſt rarely ekpett | to ſee a gentleman of diſtinQtion 
or Lang at the bar, And what the conſequence may be, 
to have the interprettibl and enforcement of the laws (which 
include the entire diſpoſal of our properties, liberties, and 
lives) fall wholly into the hands of Were or illiterate men, 

is matter of very e concern. 72290 J0 eofg 


u ws * 


Tux inconveniences hete pointet deten ner be effec- 


tually prevented, but by making academical education a 


previous ſtep to the profeſſion of the common law, and at 
the ſame time making the rudiments of the law a part of 
academical education. Fot fciences are of a ſociable diſpoſt- 
tion, and flouriſh beſt in the neighbourhood of each other : 
nor is there any branch of learning, but may be helped- and 
improved by aſſiſtances drawn from other arts. If therefore 
the ſtudent in our laws hath formed both his ——— 
ſtyle, by peruſal and imitation of the pureſt claffical writers, 
among whom the hiſtorians and orators will beſt deſerve his 
regard; if he can reaſon with preciſion, and ſeparate ar- 
gument from fallacy, by the clear ſimple rules of pure unſo- 
phiſticated logic; if he can fix his attention; and ſteadily 
purſue truth through any the moſt intricate deduction, 


ed his conceptions of nature and art, by a view of the fever 
branches' of genuine, experimental, philoſophy; if he has 
impreſſed on his mind the ſound maxims of the law of nature, 

the beſt and moſt authentic foundation of human laws; if, 

laſtly, he has contemplated thoſe maxims reduced to a pratical 
ſyſtem in the laws of imperial Rome; if he has done chis or 
any part of it, (though all may be eaſily done under as able 
inſtructors as ever graced any ſeats of learrfing) a ſtudent thus 
qualified may enter upon — ſtudy of the law with incredible 
advantage and * And if, at the concluſion, or during 
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24 | "5.008 the Ser Ix TN 5. 
the acquiſition of theſe accompliſhments, be vil fond . 
elf here a year or two's farther leiſure, to lay the founda undation 
of his future labours in a ſolid ſcientifical method, without 


thirſting too early to attend | that ge which i it is . 


de ſhould rightly. comprehend, he will ec 
with the greateſt eaſe, .and will unfold the maſt INtr! eh 


pain eee eee, 


2 oY 4 dt inf n nen fuck N I as age G 
from principles of oeconomy, and a1 are applicable to particulars | 
only : I reaſon upon more general topics. And therefore to 
the qualities of the head, which I have juſt enumerated, I 
Fannot but add thoſe of the heart; affeCtionate loyalty tp 
the king, a zeal for liberty and the conftitution,, a ſenſe of 
real nour, and well grounded principles of religion; as 

ta form a truly rraluable Engliſh lawyer, a Hyde, a 


geſted, experience will warrant us to affirm, that theſe en- 
dowments of loyalty and public ſpiri b honour and religlon, 
xe no where to be found in more high e in the 
two e e. EO 


2 "Barons I conclude, * it may at l let, that © 
Jay before, you a ſhort and general account of the method ILpro- {hl | 
aye 


poſe to follow, in endeavouring, to execute the truſt you ha 
been pleaſed to repoſe in my hands. And in theſe ſolemn 


lectures, W be read at the, entrance of 


every term, (more perhaps, to do public honour to this lau- 
dable inſtitution, than for the private inſtruction of indivi- 
duals r) I preſume; it will beſt anſwer the intent of our bene- 


2 factor and the expectation of this learned body, if I attempt 


to illuſtrate at times ſuch detached titles of the law, as are 
the moſt eaſy to. be underſtood, and moſt capable of hiſtorical 
or critical ornament... But in reading the complete courſe, 
Which is annually conſigned to my care, a more regular 
method will be neceſſary ; and, till a better is propoſed I 

P See Lowth's Orazio Crewiars, p- 365. 


ſhall 


JJ i at. Ot Ot EAR: 


To 


VC. 


. land, firſt publiſhed, A. D. 1756, and 


6.7. 4 i | 4 „ LAW˖. 8 
eee 
ſubmitted to. the public a. To fill up and finiſh. that outline 
with prepriety and correctneſs, and to render. the whole 
intelligible to the uninformed minds of beginners, (whom we 


are tod apt to ſuppoſe acquainted, with terms and:ideas; which 
n to learn) this muſt be my ardent 


„ though by no means my promiſe to accompliſh. 


proper perniit me however vety briefly to deſcribe, rather 


what I concti ve an academical exymnder ol tha Jovi flnald 
Jo, than aht T have.evet-known jo be dave. "ad $ 

Hz ſhould conſider his courſe as a hb nip of the lay, | 
marking :out.the. ſhape. of the. country,; ite ccni and 
boundaries, it's greatet diviſions and principal cities: it is 
not his buſineſs to deſcribe minutely the ſubordinate limits, 
or to fix the longitude and latitude of every inconſiderable 
hamlet. His attention ſhould be engaged, like that of the 
readers in Forteſcue's inns of chancery, in tracing out the 
« originals. and as it were the elements of the law.“ For if, 
as Juſtinian ? has obſerved, the tender underſtanding of the 
ſtudent be loaded at the firſt with a multitude and variety of 
matter, it will either occaſion him to deſert. his ſtudies, or 
will carry him heavily through them, with much labour, 


delay, and deſpondence. Theſe originals ſhould be traced to 


their fountains, as well as our diſtance will permit; to the 
cuſtoms of the Britons and Germans, as recorded by Caeſar 
and Tacitus; to the codes of the northern nations on the 
continent, and more eſpecially to thoſe of our own. Saxon 
princes; to the rules of the Roman law, either left here in 
the days of Papinian, or imported by Vacarius and his fol- 


9 nr fingula tradantur : aliogui, I, flatim ab 
initio rudem adbuc et in animum 


exhibiting the order and principal divi- 
bons of the enſuing CommrxTARIES ; 


which. were originally ſubmitted to the * fludiorum 


univerſity in a private courſe of lectures, 
A. D. 1753. 

i Incipientibus nebis exponers Je e- 
puli Romani, ita vidertur tradi poſſe com- 
1 


udiaſ multitudine ac wdrittate rerum one 
ravimus, duorum alterum, aut deſerrorem 

fludiorum efficiemus, aut cum mano labore, 
ſaepe eriam cum diffdentia ¶ quae plerum- 
gue juvenes avertit) ſerius ad id perduce- 
mus, ad quod; leviore via. dudus, fine 


, magno labore et fins ulla diffdentia matu- 
primo levi 7 * 


rius perduci potuiſſet, Inft, I. 1. 2. 
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36 o the: Srub ! InTrod. 
| Towers F but, above all, to thät inexhauſtible reſervoir of 


to be exerted by every ſtudent upon every occaſion. Some 


legal antiquities! and learning, the feodal: law, or, as Spel- 
mati has entitled it, the law of nations in our weſtern orb. 

Theſe" primary rules and fundamental principles ſhould be 
weighed and compared with the precepts of the law of nature, 
and tlie practice of other countties ; ſhould be explained by 
reaſons,” illuſtrated y examples, and confirmed by undoubted 
authorities 3 their Hiſtory ſhould be deduced, their; changes 
and revolutions: obſerved,” and it ſhould be ſhewn how far 


they are connected with, or have at any time been affected 


bon þ the n tranſactions of the kingdom. 


1. 
A PLAN | of this wms if bxeouted with e elbe 
canndt fail of adminiſtring a moſt uſeful and rational enter- 
tainment to ſtudents of all ranłs and profeſſions ; and yet it 


muſt be confeſſed that the ſtudy of tlie laws is not merely a 


matter of amuſement: for, as a very judicious writer: has 


obſerved upon a ſimilar occaſion, the learner will be con- 


- * ſiderably diſappointed, if he looks for entertainment with- 


out the expence of attention.“ An attention, however, 


not greater than is uſually beſtowed in maſtering the rudiments 


of other ſciences, or ſometimes in purſuing a favourite recre- 


ation or exerciſe. And this attention is not equally neceſſary 


branches of the law, as the formal proceſs of civil ſuits, and 


the ſubtile diſtinctions incident to landed property, which are 
the moſt difficult to be thoroughly underſtood, are the leaſt 


worth the pains of underſtanding, except to ſuch gentlemen 
as intend to purſue the profeſſion. To others I may venture 


to apply, with a ſlight alteration, the words of ſir John For- 


teſcuen, when firſt his royal pupil determines to engage in 


dis ſtudy, „It will not be neceſſary. for a gentleman, as 
d ſuch, to examine with a cloſe application the critical nice- 


e ties of the law. It will fully be ſufficient, and he may well 
enough be denominated a lawyer, if undef the inſtruction 


< of a maſter he traces up the principles and grounds of the 


-— 7 parliaments. 57. | u De laud, Leg. c. 8. 
t Dr Taylor's ꝑreſ to Elem, of civil law, | 


6 law, 


- 
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law, even to their original elements. "Therefore in a very 
4 ſhort period, and with very little labour, he may be ſuffi- 
« ciently informed in the laws of his country, if he will but 
apply his mind in good earneſt to receive and apprehend 
<< them. For, though ſuch knowlege as is neceſſary for a 
| judge is hardly to be acquired by the lucubrations of —_ 
years, yet with a genius of tolerable perſpicacity, that 
„knowlege which is fit fot a” perſon of birth or condition 
| e may be learned in a ſingle year, without neglecting his 
other improvements,” 


oj 


To the few therefore (the very few, I am perſuaded,) that 
entertain ſuch unworthy notions of an univerſity, as to ſup- 


4 poſe it intended for mere diſſipation of thought; to ſuch as 

4 mean only to while away the, aukward interval from child- 

{ hood to twenty one, between the reſtraints. of the ſchool 

4 and the licentiouſneſs of politer life, in a calm middle f WILL 
1 of mental and of moral inactivity; to theſe Mr Viner gives Ky 
j no invitation to an entertainment which they never, can reliſh. - + 
But to the long and illuſtrious train of noble and i ingenuous 

« youth, who are not more diſtinguiſhed among us by their birth 

L and poſſeſſions, than by the regularity of their conduct and 

y their thirſt after uſeful knowlege,.to theſe our benefactor has 

- conſecrated the fruits of a Jong and laborious life, worn out 

4 in the duties of his calling; and will joyfully reflect (if ſuch 

= reflexions can be now the employment of his thoughts) that 

t he could not more effectually have benefited poſterity, or 

= contributed to the ſervice of the public, than by founding an, 

"_ inſtitution which may inſtruc the riſing generation in the 

. wiſdom of our civil polity, and inform them with a deſire to 

* be ſtill better acquainted with the laws and conſtitution of 

* their country. | 
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oF 8, it's mo eral and TW fig- - 

{5 in it's moſt general and com ve 
"= 8 2 2 Ae rule of action; and is * teen 
\ F ert e kinds of action; ; Ibelbet 4 animate or inanimate, rational N 
_ 4 - or irrational, Thus we fay, the Taws of motion, of gravitation, 
i, 1 "2 optics, or mechanics, as well as the laws of nature and of 
. Fg And it is that rule of action, Which is Tas, 
fy . ſome ſuperior, — which the inferior i is 2 
. ot Tus 2 te ſupreme bool formed the e we 
_ created matter out of ning I impreſſed certain prin- 
ne - ciples upon that matter, from which it can never depart, 
_ und without which it would ceaſe to be. When he put 
ak F = that matter into motion, he eftabliſhed certain laws of mo- 
1 tion, to which all moveable bodies muſt conform. And; to 
* | deſcend from the greateſt operations to the ſmalleſt, when a 


workman forms a clock, or. other piece of mechaniſm, he - 

eſtabliſhes at his own pleaſure certain arbitrary laws for it's 

direction; as that the hand ſhall deſcribe a given ſpace in 2 

given time; to which law as long as the work conforms, fo 

n in perfeRtion, wag] bam ted the Au 
ion. 
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Ir we farther advance, from mere W matte aA. 
table and animal life, we ſhall find them ſtill {governed by 
laws; more numerous indeed, but equally fixed and invariable. 
The whole progreſs of plants, from the ſeed to the root, and 
from thence to the ſeed again; --- the method of animal nu- 

| trition, 


3 
- "OW of vi 


eee 
ure Wt 2 1 err et box 
manner, e d down by the rt 
Creator. | 


This then Ae aa 77 ngyet law, 2 A rule of 


a $orftiio Rog ad! 


on dictated by Beg ſypericr bel a 5 thoſe crea- 

tures that have neither the gower to think nor. will, fu 
— muſt be inyatiably obeyed, o long as as the creature 15 
Gb for it's exiſtence ' Jepends ( ut 
laws, in their more confined ſenſe, and i in - which.” it is our 
preſent buſineſs to conſider them, denote the rules, n 


the, precepts by 


M an, Ie" > ra pen pen Fang muſt 8 ve Tubs 
ject to the laws of his creator, for be is entirely a dependent 
being. A being, independent of any 77 has no rule 
purſue, but ſuch as he preſcribes to himſelf; bas da of 
dependance will inevitably oblige the inferior to take the will 
of him, on whom he depends, as the rule of his conduct: 
not indeed in every particular, but in all thoſe points wherein 
his dependance conſiſts, This principle therefore; has more 
or leſs extent and effect, in proportion as the ſuperiority of 
the one and the dependance of the other is greater or leſs, 
abſolute or limited. And conſequently, as man depends ab- 


ſolutely upon his maker for every thing. 1 that 
nne 0 


Tuns will of his maketiie called dhe lam-of; dne, Fer .be. 
as God, when he created matter, and endued it with a prin« , 
ciple of mobility, eſtabliſhed certain rules for the . 
direction of that motion; ſo, when he created man, and 
. parts of 2, , 
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life, he laid down certain immutable laws of human nature, 


whereby that freewill is in ſome degree regulated and re- 
and gave him alſo the faculty of reaſon to diſcover 


the purport of thoſe laws. © 


SETS 


only Fai 255 as were founded in thoſe relations of ova 
that exiſted in,the nature of things antecedent to any poſitive 
precept. Theſe are the eternal, immutable Iaws of good and 
evil, to "which the creator himſelf in all his diſpenfations 
conforms; ; And which he hag enabled human reaſon to difco- 
ver, ſq far as they are neceſſaty for the conduct of human 
actions. Such among others are theſe principles; that we 
ſhould live honeſtly, ſhould hurt nobody, and ſhould render 
to every one his due; to which three general precepts Juſ- 


tinian * has reduced the whole dodtrine of law. 


* * 4 


Bor if the diſcovery of theſe firſt principles of the law 

of nature depended only upon the due exertion of right reaſon, 
and could not otherwiſe be attained than by a chain of me- 
taphyſical diſquifitions, mankind would have wanted ſome 
inducement to have quickened their inquiries, and the greater 
part of the world would have reſted content in mental indo- 
lence, and ignorance it's inſeparable companion. - As there- 
fore the creator is a being, not only of infinite power, and 
wiſdom, but alſo of infinite goodneſs, he has been pleaſed ſo 
to contrive the conftitution and frame of humanity, that we 
ſhould want no other prompter to enquire after and purſue | 
the rule of right, but only our own ſelf- love, that univerfal 
principle of action. For he has ſo intimately connected, fo 
inſeparably interwoven the laws of eternal juſtice with the 
happineſs of each individual, that the latter cannot be attained 
but by obſerving the former; and, if the former be punctually 
obeyed, it cannot but induce the Jatter. In conſequence of 
which mutual connection of juſtice and human felicity, he 


on Joris proce ſunt ba bn me, un iu fu er 
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2 1 perplexed the law of nature with 2 multitude bf ab- 
ſtracted rules and referring merely to the fitneſs'or 
el of things, as ſome have Vuinby furmiſed;*but has 


reduced the rule of obedience to this one paternal 
— 5 2 that man ſhould purſue his own happineſs.” Thie 
the foundation of what we call ethics, or natural law. 
or the ſeveral articles, into which it is branched in dur 
ſyſtems, amount to no more than demonſtrating, that this 
or that action tends to man's real happineſs, and therefore 
very juſtly concluding. that the performance of it is a part of 
the law of nature; or, on the other hand, that this or that 
action is deſtructive of man's real happineſs, and — 82 
h it the law of nature forbids it. 7 W 
Tine law of nature, being co-eval wie in Wahn 4000 wits 
ted by God himſelf, is of courſe ſuperior i in obligation to any 
other. Itis binding 6 over all the globe, in all countries, and at 


all times: no human laws are wt any validity, if contrary to 


this; and ſuch of them as arevalid derive all their force, and all 
their authority, 1 mediately or immediately, from this original. | 


Bur in order to apply this to the particular exigencies 
of each individual, it is ſtill neceſſary to have recourſe to 
reaſon: whoſe office it is to'diſcover, as was before obſerved, 
what the law of nature directs in every circumſtance of life ; 
by conſidering, what method will tend the moſt effeQtually to 
our own ſubſtantial happineſs. And if our reaſon were always, 
as in our firſt anceſtor before his tranſgreſſion, clear and 
perfect, unruffled by paſſions, unclouded by ' prejudice, 
unimpaired by diſeaſe or intemperance, the taſk would be 
pleaſant and eaſy ; we ſhould need no other guide but this. 
But every man now finds the contrary in his own experience z 
that his reaſon is corrupt, and his underſtanding full of 1 ig- 
norance and error, 


Tris "tas given manifold ce for the benign inter- 


poſition of divine providence; which, in compaſſion to the 


frailty, the imperſection, and the blindneſs of human 9 — 


o 
A 
— 


2 Ps l © > 
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Uyths, way, attainab 
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* divine. lars and they arg. to, nly in the hol 
ſcriptures. Theſo precepts, whep reve Jed, are fogznd upory 


— to be really. a part of the original ALY ** 


they tend in all their gonſeguences te man's felicity 
_ — na thence OY 55 the knowlege of thele 
15 by h in it $, 1 2 85 
ſtate; ſinee we find that, they. were revealed, . they 
ae eee 5. As then the moral "= 
af this law are 2255 e the ſame original with i | 
of the law of nature, ſo their intrinſic pbligation 5 is of N 
Arength and perpetuity, Yet undoubtedly the revealed law 
is of jnfinitely more authenticity than that — ſyſtem, 
which is framed by ethical writers, and denominated the na- 
tural law, . Becauſe one js the law of nature, expreſsly de- 


clated ſo to be by God himſelf ; the other i is only what, by 


the aſſiſtance 55 human reaſon, we we imagine to, be that law. 
If we eguld be as certain of the latter as we are of the former, 


both would have an equal authority: but, till then, they 


, ut ing FawEaſition e | 


Upon theſe, _ Eoundations, the law of nature and. the 
law of revelation, depend all human laws; that is to ſay, no 
human laws ſhould = N to Tn theſe. There 


ne Far, which are found neceſſary for, the benefit of ſo- 
ciety $0 be reſtrained within certain limits. And herein it 
is that human laws haye their greateſt force and efficacy: 
for, with regard to ſuch points as are not indifferent, human 
laws are only declaratory of, and act in ſubordination to, 
the former. To inſtance in the caſe of murder: this is ex- 
preſsly forbidden by the divine, and demonſtrably by the na- 
tural law; and from theſe prohibitions ariſes the true unlaw- 
fulneſs of this crime. Thoſe human laws, that annex a2 
puniſhment to it, do not at all increaſe it's moral guilt or 
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neceſſarily divide into many; and form ſeparate ſlates, 


divine. But with regard to matters that are in themſelves in- 
different; and are not commanded or forbidden. by thoſe: ſu- 

perior laws; fuch, for inſtance, as exporting of wool into 

foreign countries; here the inferior legiſlature has ſcope and — 
opportunity to interpoſe, R —— 

which before was not ſo. 


„ 


with other individuals, there would be no occaſion for any 


other laws; than the law of nature, and the law of God. 
Neither could any other law poffbly exiſt: for a law always 
ſuppoſes ſome ſuperior who is to make it; and in a ſtate of 
nature we ute all equal, without any other ſuperior but him 
who is the author of our being. But man was fotmeil for 
ſociety; and, as is demonſtrated by the writers on this ſub- 
jeR?, is neither capable of living alone, nor indeed tas che 
courage to do it. However, as it is impoſſible for the whole 
race of mankind to be united in one great ſociety, they muſt 


commonwealths, and nations, entirely independent of each 
other, and yet Hable to a mutual intercourſe. Hence ariſes 
4 third kind of law to regulate this mutual intercourſe, 


called the law of nations: which, , 


ſtates will acknowlege a ſupetiority in che other, cannot e. Sts 


de dictated by either; but depends entirely upon the rules of = ee. 
natural law, or upon mutual compacts, treaties, leagues; Aua. Za; 
and agreements between theſe ſeveral communities: «Hor ge ,, 
conſtruction alſo of which compacts we have no other rule C. . 
to reſort to, but the law of nature; being the only one to-do 4 

which both comtninities are equally ſubject: and therefore e 2 
the civil lan- very juſtly obſerves, that quod nataralis ratio 4 


inter g ge homings conflituit, vocqtur jus — | _ 4m 
Þ aun, 7, en. compare with Bareyrc' commentary Hue. Sau- ue, 
Tr Ku 


"85 ; | Ae, 44 iff 14 


Of * Nervs of InTroD,. 
nin lid die nie Mont case birgit 
bene eee e premiſe concerning the 
law of nature, the revealed law, and the law of nations, be- 
fore I proceeded to treat more fully of the principal ſubject of 
this ſection, municipal or civiblaw; that is, the rule by which 

particular diſtricts, communities, or nations are goyerned; 

being thus defined by Juſtinjan'*, jus civile off guad guiſque; - 

& {bi populus cumſtituit. I call it municipal law, in compliance 

with common 3 for, though ſtrictly that expreſſion de- 

___- Notes the particular cules of one ſingle municipium or free 

5 town, yet it may with ſufficient propriety be applied to any one 
ne aden, Which neee laws and cuſtoms. 

101 2 : bio 19130 H vr 

8 Reus ak thus tat, is properly. defined. 

2 e to be a rule of civil conduct preſcribed by the ſuptema 

2 power in a ſtate, commanding what is right and prohibit-. 

2 < ing; what is wrong.” Let us endeavour to explain it's 5 

ena properties, as they; ariſe out of this gehgition,; F 


1 4 8 * eee 
2 2. e. 2 ſuperior to or concerning a particular perſon; but ſomething, 
4 1 Fl permanent, uniform, and univerſal. N a particular 
5 AD act of the legiſlature to confiſcate the goods. of Titius, or to, 
3. Ay, attaint him of high treaſon, does not enter into the idea of 
2 municipal law: for the operation of this act is ſpent upon 
Titius only, and has no relation to the community in gene- 
ral; it is rather a ſentence than a law. But an act to declare 
chat the crime of which Titius is accuſed ſhall be deemed 

high treaſon; this has permanency, uniformity, and uniyer- 
ſality, and therefore i is properly a rule. It is alſo called a rule, 
to diſtinguifh it from advice or counſel, which we are at liberty 
to follow or not, as we ſee proper, and to judge upon the 

reaſonableneſs or unreaſonableneſs of the thing . adviſed, : 
whereas our obedience to the /aw depends not upon aur appro- 
. bation, but upon the maker”s well, Counſel is only matter of 
perſuaſion, law is matter of injunction; counſe] afts only 

yoo the willing, law upon the unwilling alſo, 
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1 dee 15120 bas edfforods ni bat vlaudug ad on bs 
-Ir-idatfo called a rule, 40 diſtinguiſh it 2 or 
——— is 4. promiſe proceedinig /ninicus, 
law is a command directed to us. . language of a compact 
-is, I will, or will not, do / this; that of a law. is: % thou 
* ſhalt, or ſhalt not, do it.“ It is trug there is an obligation 
which a compact carries with it, equal in point of conſcienoe 
to that of a law; but then the original of the obligation is 
different. In compact, -we-ourſelyes determine and pro- 
miſe what ſhall be done, -before-we are obliged to do- it ; in 
laws, we are obliged to act, without ourſelves determining 
or promiſing any — oak: Wy ns theſs accounts law is 
. to be n: 7 | ere n 
18 £83843 5915%0 A t 31 1H 
Muntezral — 1s alſo «a rule of civil conduct,”.. This 
diſtinguiſhes municipal law from the natural, or revealed; 
the former of which is the rule of moral conduct, andithelatter 


not only the rule of moral conduct, but alſo the rule of faith. 
Theſe regard man as a creature, and point out his duty to 
God, to himſelf, and to his neighbour, conſidered in the light 
of an individual. But municipal or civil-law regards him 


alſo as a citizen, and bound to other duties towards his neigh- 
bour, than thoſe of mere nature and religion: duties, Which 
he has engaged in by enjoying the benefits of the common 
union; and which amount to no more, than that he do con- 
tribute, on his part, to the ſubliftence and peace of the oy 


10 + ® 


-Ir i= likewiſe «a 1 yreferibed. 8 d a how reſolu- 
Gn confined in the breaſt of the legiſlator, without mani- 
feſting itfelf by ſome external ſign, can never be properly a 
law, It is requiſite that this reſolution be notified to the 
people who are to obey it. But the manner in which. this 
notification is to be made, is matter of very great indifference, 
It may be notified by univerſal tradition and long practice, 
which ſuppoſes a previous publication, and is the caſe of 


the common law of England. It may be notified, viva voce, 
by officers appointed for that purpoſe, as is done with regard 


to proclamations, and ſuch acts of parliament as are appoint- 
| | ed 
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ed to be publicly read in churches and other aſſemblies: It 
may laſtly be notified by writing, printing, or the like ; 
which is the general courſe taken with all our acts wFpartia- 
ment. Vet, whatever way is made uſe of, it is incumbent 
on the promulgators to do it in the moſt public andi perſpi- 
cudus manner; not like Caligula, who (acconding, to Dio 
Caſſius) wrote his laws in a very ſmall ehaructur nd hung 
them up upon high pillars, the more effectually to enſnate 
the people. There is ſtill a more unreaſonable mothod than 
this, which is called making of laws ex pg foto; when after 
an action (indifferent in itſelf) is committed, the legiſlator 
then for the firſt time declares it to have bean à crime, and 
inflicts a puniſhment upon the perſon v has committed-it. 
Here it is impoſſible that the party could foreſee that an action, 
innocent when it was done, ſhould be afterwards converted 
to guilt by a ſubſequent law; he had therefore no: cauſe to 
abſtain from it; and all puniſſiment for not abſtaining muſt 
of conſequence be cruel. and unjuſtꝰ. All laws ſfiould be 
therefore made to commenee in futuro, and be notified before 
cheir commencement ; which is implied in the term pre- 
44 ſeribed. But when this rule is in the uſual manner notified, 
or preſeribed, it is then the ſubjects buſineſs to ho thoroughly 
acquainted therewith ; for if ignorance, of What he 'myght 
- know, were admitted 26 a legitimate excuſe, the laws would 
be of no effect, but wy, er be cluded with impunity 


Bur farther: municipal law i is * rule of civil condelt 

- 6 preſetibed by the ſupreme potuer in a fate. For leꝑiſlature, 

as was before obſerved, is the greateſt act of ſuperiority that 

can be exerciſed by one being over another. Wherefore: it is 

requiſite to the very eſſence of a law, that it be made by the 

ſupreme power. Sovereignty and legiſlature are indeed con- 
vertible terms; one cannot ſubſiſt withour the-other, 10 


e Such laws among ne were PA; ge e bominibus irro- 
denominated privilegia, or private laws, © gari; id erim eft privilegium, Nene 
of which Cicero (de leg. 3. 19. and in © wnquam tulit, nibil ef crudelius, nibil 

his oration pro demo, 17.) thus ſpeaks; # pernicioftus, wibil goed minus baec civi- 
* Vetant leges ſacratae, wetant duedecim tt tas ferre poſit." — 
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migrations became leſs frequent: and various tribes, whith 
had formerly ſeparated, reunited again; ſometimes by com- 


of ſociety ; which, though perhaps in no inſtance it has ever 
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4 Lo de ad arti fout{datens of ſociety ure. Hie 
wants and the fears of individuals.” Nb lar we andere, £4 
with ſome theoretical writers, that there ever was à time — 2. £444, 
When there was no ſuch thing 48 4 thut; om the Ye 
impulſe of reaſon,” af 2. 8 ſenle of theirowadtizuand- e. 


into l contract, and 2 , 


to be their governor. Ts fotiotf 6f An actual — 
unconnected fate of nature, is too Id to be eee 
mitted: and befides it is plainly conttadi@aryto the renendad + > 4. 9 | 
accounts of the primitive origin of thithkind, "and 'theiwpre- 
ſervation two thouſand” years  aftervwatds'; ewe nene 
effected by the means of ſingle families. -TPtielfdragali whe 

fr{t fociety, among themſelves; which' every Any. — 
it's Timits, Tn it grew too karge to MAR With wo- = 224 
nience in that piſtoral ſtate, wherein the patriarchs appear 40 - 
have lied, it heceffarfly ſubdivided TARIF'by Various Wigru-“ . 
tions into more. Afterwards, as agriculture increafed;whith r 
employs and can maintain a much greater number of hann 


F 


üben Wat de ug ſometimes by accident, and ſometimes 
perllaps by compact. But though ſociety had not it's formal 
beginning from any convention of individuals, actuated by 
theit wants and their fears; yet it is the ſenſe of their weak - 
neſs and imperfection that dr mankind together; hat- de- 
monſtrates the neceſſity of this union; and that therefore is 
che folid and natural foundation, as well as the cement of 
ſoeciety. And this is what we mean by the originalꝰ comract 


been formally expteſſed at the firſt inſtitution of a: ſtate, et 
in nature and reaſon muſt always be underſtood and 8 
in 


" 8 _ Cul Natuza:ef 18 7dr. 
in the very act of aſſociating together: namely, that the 
whole ſhould protect all it's parts, and that every part ſhould 
yon abediencs.c eee 
thatghe community ſhould guard the rights of cach individus 
++... + member, and that (ip./return for for this, on) esch indi- 
">, , ', yidual ſhould ſubmit to the laws of the community ; without 
© which ſubmiſſion, of all. it e Feen 
eme eee. 0 e691 od Las ae 
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Fox W ſocietq ĩs once — — rel 4 | 
— as neceſſary to preſerve and to keep that ſ 
order. Unleſs ſome ſuperior be conſtituted, whoſe — 0 
mands and deciſions. all the members are bound to obey, 

they would {ill remain as in a ſtate of nature, without any 

judge upon earth to define their ſeveral rights, and redreſs 
their ſeveral wrongs... But, as all the members of ſociety are 
naturally equal, it may be aſked, in whoſe hands are the 
reins of government to be entruſted? To this the general 
anſſpver is eaſy; but the application of it to particular caſes 
has occaſioned one half of thoſe miſchiefs, which are apt to 
proceed from miſguided political zeal. In general, all man- 
kind will agree that government ſhould be repoſed in ſuch 
| _ perſons, in whom thoſe qualities are moſt likely to be found, 
the perfection of which is among the attributes of him who 
is emphatically Riled the ſupreme being; the three grand re- 
quiſites, I mean, of wiſdom, of goodneſs, and of power: 

_ . wiſdom, to diſcern the real intereſt of the community; good- 
neſs, to endeavour always to purſue that real intereſt ; and 
ſtrength, or power, to carry this knowlege and intention into 

action. Theſe are the natural foundations of ſovereignty, 
-and theſe are the requiſites that ought. to be found 3 ip one 
well conſtituted frame of government. | 


10 . How the ſeveral forms of government we now fn: in the 
- world at firſt actually began, is matter of great uncertainty, and 
has occaſioned infinite diſputes. It is not my buſineſs or inten- 

tion to enter into any of them, However they began, or by 


what 
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2 Ls in general. 49 
what right ſoever they ſubſiſt, there is and muſt de in all of 
them a ſupreme, irreſiſtible, abſolute, uncontrolled autho- 
rity, in which the jura ſummi imperii, or the rights of ſove- 


. reignty, reſide. And this authority is placed in thoſe hands, 


wherein” (according to the opinion of the founders of ſuch 
reſpective ſtates, either expreſsly given, or collected from their 


tacit approbation) the qualities requiſite for ſupremacy, wiſ- 


dom, goodneſs, and power, n 


THe political writers of antiquity will not le wow T. 
than three regular forms of government; the firſt, when the . 


ſovereign power is lodged in an aggregate afſembly conſiſting ce be” 4 


of all the members of a community, which is called a demo- 
cracy ; the ſecond, when it is lodged i in a council, compoſed 
of ſelect members, and then it is tiled an ariſtocracy; the © 
laft, when it is entruſted in the hands of a fingle perſon, and 
then it takes the name of a monarchy. All other ſpecies of 
government, they ſay, are, either corruptions of, or r reducible 
to, theſe three. 


By the foininign power, as was before obſerved, is meant 
the making of laws; for wherever that power reſides, all 
others muſt conform to, and be directed by it, whatever ap- 
p*arance the outward form and adminiſtration of the govern- 
ment may put on. For it is at any time in the option of the 
legiſlature to alter that form and adminiſtration by a new 
edi or rule, and to put the execution of the laws into 
whatever hands it pleaſes : and all the other powers of the 
ſtate muſt obey the legiſlative power in the execution of their 
ſeveral functions, or elſe the conftitution is at an end. 


In a democracy, where the right of making laws reſides 
in the people at large, public virtue, or goodneſs of inten- 
tion, is more likely to be found, than either of the other 
qualities of government. Popular aſſemblies are frequently 


fooliſh in their contrivance, and weak in their execution; 


but generally mean to do the thing that is right and juſt, 
and have always a degree of patriotiſm or public ſpirit. In 
Vor. I, D ariſto- 


e. 
, 
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ariſtocracies there is more wiſdom to be found, than in the 

other frames of government; being compoſed, or intended 

to be compoſed, of the moſt experienced citizens: but there 

is leſs honeſty than in a republic, and leſs ſtrengtk than in 

a monarchy. A monarchy is indeed the moſt powerful of 

any, all the ſinews of government being knit together; and 

united in the hand of the prince; but then there is imminent 

danger of his employing that n to en n 
preſſive a | 


| 15189 0 wY 
8 Favs theſe three ſpecks 8 * have, all of them, 
their ſeveral perfections and imperfections. Democracies 
are uſually the beſt calculated to direct the end of a law; 
ariftocracies to invent the means by which that end ſhall be 
obtained ; and monarchies to carry thoſe meatis into execu- 
tion. And the antients, as was obſerved, had in gen: eral no idea 
of any other permanent form of government but theſe three : 
for though Cicero declares himſelf of opinion, ge optime 
« conſtitutam rempublicam, quae ex tribus L illis, regali, 
< optimo, et populari, fit madice confuſa ;” yet Tacken treats 
this notion of a mixed government, formed out of them all, 
and partaking of the advantages of each, as a viſionary whim, 
and one that, if effected, could never be laſting or ſe- 


ous b,. 


; " { 
/ ' * 


Bur, hoppily for us of this iſland, the Britiſh eonflitition 
et Uh, has long remained, and I truſt will long continue, a ſtanding 
s CE Ha K. exception to the truth of this obſervation. For, as with us 
= Zo, wi the executive power of the laws is lodged in a ſingle per- 
55 ſon, they have all the advantages of ſtrength and diſpatch, 

| | that are to be found in the moſt abſolute monarchy : and, 
| as the legiſlature of the kingdom is entruſted to three diſtin 
powers, entirely independent of each other ; firſt, the king; ; 
ſecondly, the lords ſpiritual and temporal, which is an 
ariſtocratical aſſembly of perſons ſelected for their piety, 


In his fragments de rep. I. 2. « lea ex bis et confliturareipublicae forms 
LIC Cunctas rationes et urbes populus, landari facilius quam evenire, wel, fi eue- 
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2. Laws: in general. 51 
their birth, their wiſdom, their valour, or their property; 
and, thirdly, the houſe of commons, freely choſen by the 
people from among themſelyes, which makes it a kind of de- 
mocracy.z as this aggregate body, actuated by different ſprings, 
and attentive to different intereſts, compoſes. the Britiſh, par- 
liament, and has the ſupreme diſpoſal of every thing; there can 
no inconvenience be attempted by either of the three branches, 
but will be withſtood by one of the other two; each branch 
being armed with a negative power, ſufficient to repel any 
innovation which it ſhall think PRI or gant 


"Haan then i is „ lodged the ſovereignty. of the Britiſh conſti- 
tution ; and lodged as beneficially as is poffible for ſociety. 
For in no other ſhape could we be ſo certain of finding the 
three great qualities of goyernment ſo well and ſo happily 
united, If the ſupreme power were lodged. in any one of the 
three branches ſeparately, we muſt be expoſed to the incon- 
veniences of either abſolute monarchy, ariſtocracy, or de- 
mocracy ; and ſo want two of the three principal ingredients 
of good polity, either virtue, wiſdom, or power. If it were 
lodged in any two of the branches; for inſtance, in the 
king and houſe of lords, our laws "wich be providently, 
made, and well executed, but they might not always have 
the good of the people in view: if lodged in the king and 
commons, we ſhould want that circumſpection and media- 
tory caution, which the wiſdom of the peers is to afford: if 
the ſupreme rights of legiſlature were lodged in the two 
houſes only, and the king had no negative upon their pro- 
ceedings, they might. be tempted to encroach upon the royal 
prerogative, or perhaps to aboliſh the kingly office, and 
thereby weaken (if not totally deſtroy) the ſtrength of the 
executive power, But the conſtitutional government of this 
iſland is ſo admirably tempered and compounded, that nothing. 
can endanger or hurt it, but deſtroying the equilibrium of 
power between one branch of the legiſlature and the reſt. 
For if ever it ſhould happen that the independence of any one 
of the three ſhould be loſt, or that it ſhould become ſubſer- 
vient to the views of either of the other two, there would 
| D 2 ſoon 
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| ſoon be an end of our conſtitution. The leyiflature would | 
de changed from that, which was originally fet up by the 

general conſent and fundamental act of the ſociety: and 
ſuch a change, however effected, is according to Mr Locke“ 
{who perhaps carries his theory too far) at once an entire 
Aiſſolution of the bands of government; and the people are 
| x cans rio yrs, 4: mpg 
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Harps. thus curſerily ended the three alu N. 
of government, and our on ſingular conſtitution, ſelected 
and compounded from them all, I proceed to obſerve, that, 
as the power of making laws conſtitutes the ſupreme autho- 
rity, ſo wherever the ſupreme authority in any ſtate reſides, it 
is the right of that authority to make laws; that is, in the 
words of our definition, 10 preſcribe the rule of civil action. 
And this may be diſcovered from the very end and inſtitution 
of civil ſtates. For a ſtate is a collective body, compoſed of 
a multitude of individuals, united for their ſafety and con- 
venience, and intending to act together as one man. If it 
therefore is to act as one man, it ought to act by one uniform 
will. But, inaſmuch as political communities are made up 
of many natural perſons, each of whom has his particular 
will and inclination, theſe ſeveral wills cannot by any natural 
union be joined together, or tempered and diſpoſed into a 
laſting harmony, ſo as to conſtitute and produce that one 
uniform will of the whole. Tt can therefore be no otherwiſe. 
produced than by a political union; by the conſent of all 
perſons to ſubmit their own private wills to the will of one 
man, or of one or more aſſemblies of men, to whom the ſu- 
preme authority is entruſted : and this will of that one man, 
or aſſemblage of men, is in different ſtates, according tg to 
their different conſtitutions, underſtood to be law. _ 


Tuvus far as to the right of the ſupreme power to make 
laws ; but AA it is it's duty likewiſe, For ſince the re- 


Lone Lam * n 02.35 


ſpective 


7060 =» 3-0 K* 


2. LAS in» general. 53 
ſpective members are bound. to conform themſelves to the 
willof the ſtate, it is expedient that they receive directions 

from the tate declaratory of that it's will. But, as it is 
impoſſible, in ſo great a multitude, to give injunctions ta 
every particular man, relative to each particular action, 
therefore the ſtate eſtabliſhes general rules, for the perpetual 
information and direction of all perſons in all points, whether 
of poſitive or negative duty. And this, in order that every: 
man may know what to look upon as his own, what as 


another's ; what abſolute and what relative duties are requir- 
ed at his hands; what is to be eſteemed honeſt, diſhoneſt, 


or indifferent; what degree every man retains of his natural 


liberty; what he has given up as the price of the benefits of 
ſociety ; and after what manner each perſon is to moderate 
the uſe and exerciſe of thoſe rights which the ſtate aſſigns 
him, in order to promote and ſecure the public 1 


Faom what has been advanced, the truth of the forex 
branch of our definition, is (I truſt) ſufficiently evident 5 
that © municipal law is a rule of civil conduct preſcribed by the 
** ſupreme power in a ſlate.” I proceed now to the latter 
branch of it; that it is a rule ſo preſcribed, ** commanding 
c what is right, and probibiting what is wrong.” 


Now in order to do this completely, it is firſt of all ne- 
ceſſary that the boundaries of right and wrong be eſtabliſhed 
and aſcertained by law. And when this is once done, it 
will follow of courſe that it is likewiſe the buſineſs of 
the law, conſidered as a rule of civil conduct, to enforce 
theſe rights and to reſtrain or redreſs theſe wrongs. It 
remains therefore only to conſider in what manner the law 
is faid to aſcertain the boundaries of right and wrong ; and 
the methods which it takes to command the one and prohibit, 
the other, 


Fon this purpoſe every law may be ſaid to conſiſt of ſeve- 
ral parts: one, declaratory ; whereby the rights to be obſerv- 
ed, and the wrongs to be efchewed, are clearly defined and 

D 3 laid 
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laid down: another, direfory ; whereby the ſubject i is in- 
ſtructed and enjoined to obſerye thoſe rights, and to abſtain 
from the commiſſion of thoſe wrongs : a third, remedial; 
whereby a method is pointed out to recover a man's private 
rights, or redreſs his private wrongs : to which may be 
added a fourth, uſually termed the ſanction, or vindicatory 
branch of the law; whereby it is ſignified what evil or pe- 

nalty ſhall be Fitculred by ſuch as commit any a wong, 8 
and men or neglect their duty. 


2 news to the firſt of theſe, | the declaratory part of 
the municipal law, this depends not ſo much upon the law 
of revelation or of nature, as upon the wiſdom and will of 
the legiſlator. This doctrine, which before was ſlightly 
touched, deſerves a more particular explication. Thoſe 
rights then which God and nature have eſtabliſhed, and are 
therefore called natural rights, ſuch as are life and liberty, 
need not the aid of human laws to be more effectually 
inveſted in every man than they are ; neither do they receive 
any additional ſtrength when declared by the municipal laws 
to be inviolable. On the contrary, no human legiſlature 
has power to abridge or deſtroy them, unleſs the owner 
ſhall himſelf commit ſome act that amounts to a forfeiture. 
Neither do divine or natural duties (ſuch as, for inſtance, 
the worſhip of God, the maintenance of children, and the 
like) receive any ſtronger ſanction from being alſo declared 
to be duties by the law of the land, The caſe is the ſame 
as to crimes and miſdemeſnors, that are forbidden by the 
ſuperior laws, and therefore ſtiled mala in fe, ſuch as mur- 
der, theft, and perjury ; which contract no additional tur- 
pitude from being declared unlawful by the inferior legiſla- 
ture. For that legiſlature in all theſe caſes acts only, as 
was before obſerved, in ſubordination to the great lawgiver, 
tranſcribing and publiſhing his precepts. So that, upon 
the whole, the declaratory part of the municipal law has no 
force or operation at all, with regard to actions that are 
naturally and intrinſically right or wrong. ws 


. 
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But, with Ca to things in themſelves digt the- | 
caſe is entirely altered. Theſe become either right or wrong, 
juſt or unjuſt, duties or. miſdemeſnors, according as the mu- 


nicipal legiſlator: ſees proper, for promoting the welfare of 


the ſociety, and more effectually carrying on the purpoſes of 
civil life. Thus our own common law has declared, that 
the goods of the wife do inſtantly upon marringe Vece 8 
property and right of the huſband ; and our ſtatute la has 

declared all monopolies a public offence : yet that right, 
and this offence, have no foundation in nature; but are 
merely created by the law, for the purpoſes of civil ſociety. 
And ſometimes, where the thing itſelf has it's riſe from the 
law of nature, the particular circumſtances and mode of 

doing it becomeright or wrong, as the laws of the land ſhall 

direct. Thus, for inſtance, in civil duties; obedience to 
ſuperiors is the doctrine of revealed as well as natural religi- 
on: but who thoſe ſuperiors ſhall be, and in what cireum- 
ſtances, or to what degrees they ſhall be obeyed, is the 

province of human laws to determine. And fo, as to inju- , 
ries or crimes, it muſt be left to our own legiſlature to decide, 
in what caſes the ſeiſing another's cattle ſhall amount to the 
crime of robbery ; and where it ſhall be a juſtihable action, 

as when a landlord takes them by way of diſtreſs for rent. 


THus much for the declaratory part of the municipal law: 
and the directory ſtands much upon the ſame footing ; for 
this virtually includes the former, the declaration being uſually 
collected from the direction. The law that ſays, thou 
<« ſhalt not ſteal,” implies a declaration that ſtealing is a 
crime. And we have ſeen! that, in things naturally indiffe- 
rent, the very eſſence of right and wrong depends upon the 


direction of the laws to do or to omit them. 


T Hs remedial part of a law is ſo neceſſary a conſequence 
& the former two, that laws muſt be very vagug and imper- 


1 See vag. 43. 1: . 
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fect without it. For in vain would rights be declared, in 


Vain directed to be obſerved, if there were no method of re- 


covering and aſſerting thoſe rights, when wrongfully with- 
held or invaded. This is what we mean properly, when we 
ſpeak of the protection of the law. When, for inſtance, the 
declaratory part of the law has ſaid, * that the field or inhe- 
& rjitance, which belonged to Titius's father, is veſted by his 
death in Titus * and the directory part has forbidden 
any one to enter on another's property, without the leave 
« of the owner: if Gaius after this will preſume to take 
poſſeſſion of the land, the remedial part of the law will then 


5 interpoſe it's office; will make Gaius reſtore the poſſeſſion to 


Titius, and alſo pay him damages for the invaſion. 


W1TH regard to the ſendtion of * or the evil that 
may attend the breach of public duties it is obſerved, that 
human legiſlators have for the moſt part choſen to make the 
ſanction of their laws rather vindicatory than remuneratory, or 


to conſiſt rather in puniſhments, than in actual particular 


rewards, Becauſe, in the firſt place, the quiet enjoyment 
and protection of all our civil rights and liberties, which are 
the ſure and general conſequence of obedience to the muni- 
cipal law, are in themſelves the beſt and moſt valuable of all 
rewards, Becauſe alſo, were the exerciſe of every virtue to 
be enforced by the propoſal of particular rewards, it were 
impoſſible for any ſtate to furniſh ſtock enough for ſo profuſe 
a bounty. And farther, becauſe the dread of evil is a much 
more forcible principle of human actions than the proſpect 
of good. For which reaſons, though a prudent beſtowing 
of rewards is ſometimes of exquiſite uſe, yet we find that 
thoſe civil laws, which enforce and enjoin our duty, do ſel- 
dom, if ever, propoſe any privilege or gift to ſuch as obey 
the law ; but do conſtantly come armed with a penalty de- 
nounced againſt tranſgreſlors, either expreſsly defining the 
nature and quantity of the puniſhment, or elſe leaving it to 
the diſcretion of the judges, and thoſe who are entruſted 
with the care of putting the laws in execution, 


* Locke, Hum, Und. b. 2. c. 21. Or 
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Or all s parcs of a law de moſt lw i. the windlce- | 
tory. For it is but loſt labour to ſay, «do this, or avoid. 
< that,” unleſs we alſo declare, < this ſhall be the conſe- 
<« quence of your non-compliance.” We muſt therefore ob- 
dae that the main ſtrength and force of a law conſiſts in 

the penalty annexed- to it. "Herein is to be found the prin- 
r e RR 


Lz61$LATors and their laws are ſaid to compel and oblige ; 
not that by any natural violence they ſo conſtrain a man, as 
to render it impoſſible for him to act otherwiſe than as they 
direct, which is the ſtrict ſenſe of obligation: but becauſe, 
by declaring and exhibiting a penalty againſt offenders, they 
bring it to paſs that no man can eaſily chooſe to tranſgreſs 
the law; ſince, by reaſon of the impending correction, 
ccnpliance is in a high degree preferable to diſobedience. 
And, even where rewards are propoſed as well as puniſhments 
threatened, the obligation of the law ſeems chiefly to conſiſt - 
in the penalty: for rewards, in their nature can only perſuade 


and allure; nothing is compulſory but puniſhment. 


IT is true, it hath been holden, and very juſtly, by the 
principal of our ethical writers, that human laws are binding 
upon mens conſciences. But if that were the only, or moſt 
forcible obligation, the good only would regard the laws, 
and the bad would ſet them at defiance. And, true as this 
principle is, it muſt ſtill be underſtood with ſome reſtriction. 
It holds, I apprehend, as to rights ; and that, when the law 
has determined the field to belong to Titius, it is matter of 
conſcience no longer to withhold or to invade it. So alſo 


in regard to natural duties, and ſuch offences as are mala in 


ſe : here we are bound in conſcience, becauſe we are bound 
by ſuperior laws, before thoſe human laws wete in being, to 
perform the one and abſtain from the other. But in relation 
to thoſe Jaws which enjoin only poſitive duties, and forbid only 
{uch things as are not mala in ſe but mala prohibita merely, 

annexing 
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annexing a penalty to non-compliance, here 1 apprehend 
oonſcience ĩs no farther concerned, than by directing a ſüb- 
miſſion to the penalty, in caſe of our breach of thoſe laws: 


for otherwiſe the multitude of penal laws in a fate would 
not only be looked upon as an impotitic, but would alſo be 
a very wicked thing; if every ſuch law were a ſnare for the 


conſcience of the ſubject. But in theſe caſes the alternative 


is offered to every man; - either abſtain from this, or ſubmit 


te to ſuch a penalty :” and his conſcience will be clear, which- 
ever {ide of the alternative he thinks proper to embrace. 

Thus, by the ſtatutes for preſerving the game, a penalty is 
denounced againſt every unqualified perſon that kills a bare. 


No this prohibitory law does not make the tranſgreſſion 
a moral offence : the only obligation in eee is to ſub- 


mit to the Pom if levied. 


THave now gone through the definition laid down of a 
municipal law; and have ſhewn that it is © a rule of civil 
<*« condut---preſcribed---by the ſupreme power in a ſtate 
* commanding what is right, and prohibiting what is wrong: 
in the explication of which I have endeavoured to interweave 
a few uſeful principles, concerning the nature of civil govern- 
ment, and the obligation of human laws. Before I conclude 
this ſection, it may not be amiſs to add a few obſervations 
concerning the interpretation of laws, | ge 


Wren any doubt aroſe upon the conſtruction of the Ro- 
man laws, the uſage was to ſtate the caſe to the emperor in 
writing, and take his opinion upon it. This was certainly 
a bad method of interpretation. To interrogate the legiſla- 
ture to decide particular diſputes, is not only endleſs, but 
affords great room for partiality and oppreſſion. The anſwers 
of the emperor were called his reſcripts, and theſe had in 
ſucceeding caſes the force of perpetual laws; though they 
ought to be carefully diſtinguiſhed, by every rational civi- 
han, from thoſe general conſtitutions, which had only the 
nature of things for their guide. The emperor Macrinus, as 


his biſtorian Capitolinus informs us, had once reſolved to 


aboliſh 
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aboliſh theſe reſcripts, and retain only the general edicts : he 
could not bear that the haſty and crude anſwers of ſuch. 
princes as Commodus and Caracalla ſhould be reverenced as 
laws. But Juſtinian thought otherwiſe", and he has preſery-, 
ed them all. In like manner the canon laws, or decretal 
epiſtles of the popes, are all of them reſcripts in the ſtricteſt 
ſenſe, Contrary to all true forms of reaſoning, * argue 
from particulars to generals. 


Tux faireſt and moſt rational method to interpret the will 
of the legiſlator, is by exploring his intentions at the time 
when the law was made, by figns the moſt natural and pro- 
bable. And theſe ſigns are either the words, the context, 
the fubject matter, the effects and conſequence, or the ſpirit 


and reaſon of the law. Let us take a ſhort view of them all. 


1. WorDs are generally to be underſtood in their. uſual 
and moſt known ſignification; not ſo much regarding the 
propriety of grammar, as their general and popular uſe. 
Thus the law mentioned by Puffendorf®, which forbad a 
layman to lay hands on a prieſt, was adjudged to extend to 
him, who had hurt a prieſt with a weapon. Again; terms 
of art, or technical terms, muſt be taken according to the 
acceptation of the learned in each art, trade, and ſcience, 
So in the act of ſettlement, where the crown of England is 
limited © to the princeſs Sophia, and the heirs of her body, 
being proteſtants,” it becomes neceſlary to call in the 
aſſiſtance of lawyers, to aſcertain the preciſe idea of the 
words © heirs of her body; which in a legal ſenſe comprize 
only certain of her lineal deſcendants. Laſtly, where words 
are clearly repugnant in two laws, the later Jaw takes place 
of the elder: leges poſteriores priores contrarias abrogant is a 
maxim of univerſal law, as well as of our own conſtitutions. 
And accordingly it was laid down by a law of the twelve 


tables at Rome, quod fopulus peſtremum juſſit, id jus ratum eſto. 
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2. Ir words happen to be fill dubious, we may eſtabliſh 
their meaning from the context; with which it may be of 
ſingular uſe to compare a word, or a ſentence, whenever 
they are ambiguous, equivocal, or intricate. Thus the 
proeme, or preamble, is often called in to help the con- 
ſtruction of an act of parliament. Of the ſame nature and 
uſe is the compariſon of a law with other laws, that are 
made by the ſame legiſlator, that have ſome affinity with the 
ſubject, or that expreſsly relate to the ſame point, Thus, 
when the law of England declares , murder to be felony with- 
out benefit of clergy, we muſt reſort to the ſame law of 
England to learn what the benefit of. clergy is: and, when 
the common law cenſures ſimoniacal contracts, it affords 
great light to the ſubject to conſider what the canon law bas 
adjudged to be ſimony. | 

2. As to the ſubject chatter, words are always to be un- 
derſtood as having a regard thereto; for that is always ſup- 
poſed to be in the eye of the legiſlator, and all his expreſſions 
directed to that end. Thus, when a law of our Edward III 
forbids all eccleſiaſtical perſons to purchaſe proviſions at Rome, 
it might ſeem to prohibit the buying of grain and other vic- - 
tual ; but when we conſider that the ſtatute was made to re- 
preſs the uſurpations of the papal ſee, and that the nomina- 
tions to benefices by the pope were called proviſions, we 
ſhall ſee that the reſtraint is intended to be laid upon ſuch 
proviſions only. 


4. As to the effects and conſequence, the rule is, that where 
words bear either none, or a very abſurd fignification, if lite- 
rally underſtood, we muſt a little deviate from the received 
ſenſe of them. Therefore the Bolognian law, mentioned by 
Puffendorf", which enacted © that whoever drew blood in 
tc the debe ſhould be puniſhed with the utmoſt ſeverity,” 
was held after long debate not to extend to the ſurgeon, who 
opened the vein.of a perſon that fell down in the ſtreet with 
a fit. 
| n J. f. c. 12. F. 8. 5 Bur, 
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F. Bor, 1aſtly, the moſt univerſal and' effe@tual way of 
diſcovering the trus meaning of a law, when the words are 
dubious, is by confidering the reaſon and ſpirit of it; or the 
cauſe which moved the legiſlator to enact it. For when this 
reaſon ceaſes, the law itſelf ought likewife to ceaſe with it. 
An inſtance of this is given in a caſe put by Cicero, or who- 
ever was the author of the rhetorical treatiſe inſcribed to He- 
rennius*®. There was a law, that thoſe who in a ſtorm for- 
fook the ſhip ſhould forfeit all property therein ; and the ſhip 
and lading ſhould: belong entirely to thoſe who ftaid in it. 
In a dangerous tempeſt all the mariners forfook the ſhip, 
except only one fick paſſenger, who by reaſon of his diſeaſe 
was unable to get out and eſcape. By chance the ſhip came 
ſafe to port. The ſick man kept poſſeſſion, and claimed the 
benefit of the law. Now here all the learned agree, that the 
ſick man is not within the reaſon of the law ; for the reaſon 
of making it was, to give encouragement to ſuch as ſhould 
venture their lives to ſave the veſſel: but this is a merit, 
which he could never pretend to, who neither ſtaid in the 
ſhip upon that account, nor contributed any thing to it's 
preſervation. | 


9 2. Laws in ' general. 


From this method of interpreting laws, by the reaſon of 
them, ariſes what we call equity; which is thus defined by 
Grotius?, © the correction of that, wherein the law (by 
<« reaſon of it's univerſality) is deficient.” For ſince in laws 
all caſes cannot be foreſeen or expreſſed, it is neceſſary, that 
when the general decrees of the law come to be applied to 
particular caſes, there ſhould be ſomewhere a power veſted of 
defining thoſe circumſtances, which (had they been foreſeen) 
the legiſlator himſelf would have expreſſed. And theſe are 
the cafes, which according to Grotius, „lex non exacte de- 
&« fnit, ſed arbitrio boni viri permittit.” 


Equity thus depending, eſſentially, upon the particular 
circumſtances of each individual caſe, there can be no efta- 


© J 1, c. 11. | P de arquitate, f. 3. 
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liſhed rules and fixed precepts of equity laid down, without 
deſtroying it's very eſſence, and reducing jt to a poſitive la. 
And, on the other hand, the liberty of conſidering all caſes 
in an equitable light muſt not be indulged too far, leſt there- 
by we deſtroy all law, and leave the deciſion of every queſtion 
entirely in the breaſt of the judge. And law, without equi- 
ty, though hard and diſagreeable, is much more deſirable for 
the public good, than equity without law: which would 
make every judge a legiſlator, and introduce moſt infinite 
confuſion; as there would then be almoſt as many different 


rules of action laid down in our courts, as there are diffe- 
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HE municipal law of England, or the rule of civil , 
conduct preſcribed to the inhabitants of this kingdom, 
may with ſufficient propriety be divided into two kinds; the 
lex non ſcripta, the unwritten, or common law ; and the ler 
ſcripta, the written, or ſtatute law. 


THe lex non ſcripta, or unwritten law, includes not only - Aa cc 
general cuſtoms, or the common law properly ſo called; but lomm of 5 
alſo the particular cuſtoms of certain parts of the kingdom; 2 34 
and likewiſe thoſe particular laws, that are by cuſtom obſerv- 
ed only in certain courts and juriſdictions. 


WHEN I call theſe parts of our law leges non ſcriptae, I 
would not be underſtood as if all thoſe laws were at preſent 
merely oral, or communicated from the former ages to the 
preſent ſolely by word of mouth. It is true indeed that, in 
the profound ignorance of letters which formerly overſpread 
the whole weſtern world, all laws were intirely traditional, 
for this plain reaſon, that the nations among which they 
prevailed had but little idea of writing. Thus the Britiſh as 

well as the Gallic druids committed all their laws as well as 
learning to memory“; and it is ſaid of the primitive Saxons 
here, as well as their brethren on the continent, that Ages 
ſola memoria et uſu retinebant®. But, with us at preſent, the 
monuments and evidences of our legal cuſtoms are contained 
in the records of the ſeveral courts of juſtice, in books of 
2 Carſ, deb, C. ib. ö. c. 13. b Spelm. Cl. 362, 
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reports and judicial deciſions, and in the treatiſes of learned 
ſages of the profeſſion, preſerved and handed down to us 
from the times of higheſt antiquity, However I therefore 
ſtile theſe parts of our law leges non ſcriptae, becauſe their 

iginal inſtitution and authority are not ſet down in writing, 
as acts of parliament are, but they receive their binding 
power, and the force of laws, by long and immemorial 
uſage, and by their univerſal reception throughout the king- 


dom. In like manner as Aulus Gellius defines the jus non 


ſcriptum to be that, which is “ facito et illiterato hominum con- 


ſenſu et moribus expreſſum.” 


Oun antient lawyers, and particularly Forteſcue®, inſiſt 
with abundance of warmth, that theſe cuſtoms are as old as 
the primitive Britons, and continued down, through. the ſe- 
veral mutations of government and inhabitants, to the pre- 
ſent time, unchanged and unadulterated. This may be the 
caſe as to ſome: but in general, as Mr Selden in his notes 


obſerves, this aſſertion muſt be underſtood with many grains 
of allowance; and ought only to ſignify, as the truth ſeems 


to be, that there never was any formal exchange of one ſyſtem 
of laws for another: though doubtleſs by the intermixture of 
adventitious nations, the Romans, the Picts, the Saxons, the 


Danes, and the Normans, they muſt have inſenſibly introduced 


and incorporated many of their own cuſtoms with thoſe that 
were before eſtabliſhed : thereby in all probability improv- 
ing the texture and wiſdom of the whole, by the accumu- 
lated wiſdom of divers particular countries. Our laws, faith 
lord Bacon i, are mixed as our language: and as our language 

is ſo much the richer, the laws are the more ON 


AND indeed our antiquarians and firſt hiſtorians do all poſi- 


tively aſſure us, that our body of laws is of this compounded 
nature. For they tell us, that in the time of Alfred the local 


cuſtoms of the ſeveral provinces of the kingdom were grown 


fo various, that he found it expedient to compile his dome- 


Pool or liber judicialis, for the general uſe of the whole king- 
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dom. This book is ſaid to have been extant ſo late as the 
reign of king Edward the fourth, but is now unfortunately | 
loſt. It contained, we may probably ſuppoſe, the principal 
maxims of the common law, the penalties for miſdemeſnors, 
and the forms of judicial proceedings. Thus much may at 
leaſt be collected from that injunction to obſerve it, which 
we find in the laws of king Edward the elder, the fon of AL 
fred . Omnibus qui roipublicae pracſunt etiam atque etiam 
4 mando, ut ammibus aeques ſe pratheant judices, perinde ac in 
e judiciali libro ¶ Saxonice, dom-· bec) feriptum habetur : nec 
& guicguam formident quin jus commune ( Saxonice, Folepubre) 
&* audatter libereque dicant.” 


Bur the irruption and eſtabliſhment of the Danes in ( 
land, which followed ſoon after, introduced new cuſtoms, 
and cauſed this code of Alfred in many provinces to fall into 
diſuſe: or at leaſt to be mixed and debaſed with other laws of 
a coarſer alloy. So that about the beginning of the eleventh 
century there were three principal fyſtems of Jaws prevailing 
in different diſtricts. 1. The Mercen-Lage, or Mercian laws, 
which were obſerved in many of the midland counties, and 
thoſe bordering on the principality of Wales, the retreat of 
the antient Britons ; and therefore very probably intermixed 
with the Britiſh or Druidical cuſtoms. 2. The Ve- Saron- 
Lage, or laws of the weſt Saxons, which obtained in the 
counties to the ſouth and weſt of the iſland, from Kent to 
Devonſhire, Theſe were probably much the ſame with the 
laws of Alfred above-mentioned, being the municipal law of 
the far moſt conſiderable part of his dominions, and partieu- 
larly including Berkſhire, the ſeat of his peculiar reſidence. 
3- The Dane-Lage, or Daniſh law, the very name of which 
ſpeaks it's original and compoſition. This was. principally 
maintained in the reſt of the midland counties, and alſo on 


the eaſtern coaſt, the part moſt expoſed to the viſits of that 


piratical people. As for the very northern provinces, they 
were at that time under a diſtin& government *, 
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| our of theſe three wu ne Hoveden a and Ra- 
nulphus Ceſtrenſis ® inform us, king Edward the confeſfor 
extracted one uniform law or digeſt of laws, to be obſerved 


author of an old manuſcript chronicle ! aſſure us likewiſe, that 
this work was projected and begun by his grandfather king 
Edgar. And indeed a general digeſt of the ſame nature has 
been conſtantly found expedient, and therefore put in practice 
by other great nations, which were formed from an aſſemblage 
of little provinces, governed by peculiar cuſtoms, As in 
Portugal, under ag Ewan, about the beginning of the 


fifteenth century x. In Spain under Alonzo X, who about 
the year 1250 executed the plan of his father St. Ferdinand, 


and collected all the provincial cuſtoms into one uniform bw, 


in the celebrated code entitled las partidas'. And in Sweden, 


about the ſame aera, a univerſal body of common law was 
compiled out of the particular cuſtoms eſtabliſhed by the 
laghman of every province, and intitled the land's lagh, being 
analogous to the common law of England . 


Born theſe undertakings, of king Edgar and Edward the 
confeſſor, ſeem to have been no more than a new edition, or 
freſh promulgation, of Alfred's code or dome-book, with 
ſuch additions and improvements as the experience of a cen- 
tury and an half had ſuggeſted. For Alfred is generally 
ſtiled by the ſame hiſtorians the legum Anglicanarum conditor, 
as Edward the confeſſor is the re/fitutor. Theſe however are 
the laws which our hiſtories ſo often mention under the.name 
of the laws of Edward the confeſſor; which our anceſtors 
ſtruggled fo hardly to maintain, under the firſt princes of the 
Norman line; and which ſubſequent princes ſo frequently 
promiſed to keep and to reſtore, as-the moſt Popular act they 
could do, when preſſed by foreign emergencies or domeſtic 
diſcontents. Theſe are the laws, that fo vigorouſly with- 


t in Hen, II. k Mod. Un, Hiſt, xxii, 13 5. 
h in Edw. Can f. er. 1 Ibid, xx. 211. 
& in Ma, od Kathner, K. m bi xxxiii, 21. . 
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ſtood the repeated attacks of the civil law ; which eſtabliſhed 
in the:twelfth century a new Roman empire over moſt of 
the ſtates on the continent : ſtates that have loſt, and per- 
haps upon that account, their political liberties ; while the 
free conſtitution of England, perhaps upon the ſame ac- 
count, has been rather improved than debaſed. Theſe in 
ſhort, are the laws which gave riſe and original to that col- 
lection of maxims and cuſtoms, which is now known by the 
name of the common law. A name either given to it, in 
contradiſtinction to other laws, as the ſtatute law, the civil 
law, the law merchant, and the like; or, more probably, as 


a a law common to all the realm, the jus commune or folcright 


mentioned by king Edward the elder, after the abolition of 
the ſeveral provincial cuſtoms and particular laws befare- 
mentioned, 


Bur though this is the moſt likely foundation of this 
collection of maxims and cuſtoms, yet the maxims and cuſ- 
toms, ſo collected, are of higher antiquity than memory or 
hiſtory can reach : nothing being more difficult than to 


aſcertain the preciſe beginning and firſt ſpring of an antient 


and long eſtabliſhed cuſtom. Whence it is that in our law 
the goodneſs of a cuſtom depends upon it's having been uſed 
time out of mind; or, in the ſolemnity of our legal phraſe, 
time whereof the memory of man runneth not to the contra- 
ry. This it is that gives it it's weight and authority; and of 
this nature are the maxims and cuſtoms which compoſe the 
common law, or lex non ſcripta, of this kingdom. 


THtrs unwritten, or common, law is properly diſtinguiſh- 
able into three kinds: 1. General cuſtoms; which are the 
univerſal rule of the whole kingdom, and form the common 
law, in it's ſtricter and more uſual ſignification. 2. Parti- 
cular cuſtoms ; which for the moſt part affect only the inha- 
bitants of particular diſtricts. 3. Certain particular laws ; 
which by cuſtom are adopted and uſed by ſome particular 
courts, of pretty general and extenſive juriſdiction. 
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I. As to general editors or the common 155 


fo called; this is that law, by which proceedings and deter- 


minations in the King's ordinary courts of juſtice are guided 
and directed. This, for the moſt part, ſettles the courſe in 
which lands deſcend by inheritance ; the manner and form of 
acquiring and transferring property; the ſolemnities and ob- 
ligation of contracts; the rules of expounding wills, deeds, 
and acts of parliament ; the reſpective remedies of civil inju- 
fies; the ſeveral ſpecies of temporal offences, with the man- 
ner * degtee of puniſhment; and an infinite number of 
minuter particulars, which diffuſe themſelves as extenſively 
as the ordinary diſtribution of common juſtice requires. 
Thus, for example, that there ſhall be four ſuperior courts of 
record, the chancery, the king's bench, the common pleas, 
and the exchequer ; --- that the eldeſt fon alone is heir to his 
anceſtor --- that property may be acquired and transferred by 
writing; that a deed is of no validity unleſs ſealed and deli- 
vered ; - that wills ſhall be conſtrued more favourably, and 
deeds more ſtriftly ; --- that money lent upon bond is recover. 
able by action of debt; that breaking the public peace is 
an offence, and puniſhable by fine and impriſonment ; — all 
theſe are doctrines that are not ſet down in any written ſta- 
fute or ordinance, but depend merely upon immemorial uſage, 
that is, upon common law, for their ſupport. 


Some have divided the common law into two principal 
grounds or foundations: 1, Eftabliſhed cuſtoms; ſuch as 
that, where there are three brothers, the eldeſt brother ſhall 
be heir to the ſecond, in excluſion of the youngeſt : and 
2. Eftabliſhed rules and maxims ; as, * that the king can 
4 do no wrong, that no man ſhall be bound to accuſe him- 
felf,” and the like. But I take theſe to be one and the 
fame thing. For the authority of theſe maxims reſts entirely 
upon general reception and uſage; and the only method 
of proving, that this or that maxim is a rule of the common 


law, is by ſhewing that it hath been always the cuſtom ta 


obſerve it, : 
1 7 5 Bur 
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er — — and very material, 8 


| how are theſe cuſtoms. or max ims to be known, and by whom 


is their validity to be determined? The anſwer is, by the 
judges in the ſeveral courts of juſtice. They are the depoſi - 
tary of the laws; the living oracles, who mult decide in all 
caſes of doubt, and who are bound by an oath to decide ac- 
cording to the law of the land. Their knowlege of that lay 
is derived from experience and ſtudy; from the gunginti an- 
& norum Jucubrationes,” which Forteſcue mentions; and 
from being long perſonally accuſtomed to the judicial deciſi- 
ons of their predeceſſors, And indeed theſe; judicial deciſions 
are the principal and moſt authoritative evidence, chat can 
be given, of the exiſtence of ſuch a cuſtom as ſhall form a 
part of the common law. The judgment itſelf, and all the 
proceedings previous thereto, are carefully regiſtered and pre- 
ſerved, under the name of records, in public repoſitories ſet 
apart for that particular purpoſe; and to them frequent re- 
courſe is had, when any critical queſtion ariſes, in the deter- 
mination of which former precedents may give light or aſſiſt- 
ance. And therefore, even ſo early as the conqueſt, we find the 
&© praeteritorum memoria eventorum” reckoned up as one of the 
chief qualifications of thoſe, who were held to be lzg:bus 
s patriae aptime inſlituti o. For it is an eſtabliſhed rule to 
abide by former precedents, where the ſame points come again 
in litization : as well to keep the ſcale of juſtice even and 
ſteady, and not liable to waver with every new judge's opini- 
on; as alſo becauſe the law in that caſe being ſolemnly de- 


clared and determined, what before was uncertain, and per- 


haps indifferent, is now become a permanent rule, which it 
is not in the breaſt of any ſubſequent judge to alter or vary 
from, according to his private ſentiments : he being ſworn to 
determine, not according to his own private judgment, but 
according to the known laws and cuſtoms of the land; not 
delegated to pronounce a new law, but to maintain and ex- 
pound the old one, Yet this-rule admits of exception, where 
the former determination is moſt evidently contrary to reaſon ; 


a cap, 8. : © Seld, review of Tith, c. 8, 
E 3 much 


- 


70 Of 'the Laws INTRO. 
much more if it be contrary to the divine law. But even iti 
ſuch caſes the ſubſequent judges do not pretend to make a 
new law, but to vindicate the old one from miſrepreſentation. 
For if it be found that the former deciſion is manifeſtly abſurd 
or unjuſt, it is declared, not that ſuch a ſentence was had law, 
but that it was not law; that is, that it is not the eſtabliſhed 
cuſtom of the realm, as has been erroneouſly determined. 
And hence it is that our lawyers are with juſtice ſo copious in 
their encomiums 'on the reaſon of the common law ; that 
they tell us, that the law is the perfection of reaſon, chat it 
always intends to conform thereto, and that what is not'rea- 
ſon is not law. Not that the particular reaſon of every rule 
in the law can at this diſtance of time be always preciſely 
aſſigned ; but it is ſufficient that there be nothing in the rule 
flatly contradictory to reaſon, and then the law will preſume 
it to be well founded . And it hath been an antient obſerva- 
tion in the laws of England, that whenever a ſtanding rule 
of law, of which the reaſon perhaps'could not be remember- 
ed or diſcerned, hath been wantonly broken in upon by ſta- 
tutes or new reſolutions, the wiſdom of the rule hath in the 
end appeared from the inconveniences that have followed the 


innovation, 
9 


' Tat doctrine of the law then is this: that precedents and 
rules muſt be followed, unleſs flatly abſurd or unjuſt: for 
though their reaſon be not obvious at firſt view, yet we owe 
ſuch a deference to former times as not to ſuppoſe they acted 
wholly without conſideration. To illuſtrate this doctrine by 
examples. It has been determined, time out of mind, that 
a brother of the half blood ſhall never ſucceed as heir to the 
eſtate of his half brother, but it ſhall rather eſcheat to the 
king, or other ſuperior lord, Now this is a poſitive law, 

fixed and eſtabliſhed by cuſtom, which cuſtom is evidenced 
by judicial deciſions ; and therefore can never be departed 
from by any modern judge without a breach of his oath and 
p Herein agreeing with the civil law, “ guae corſlituuntur, inquiri nen oportet? 

F. 1. 3. 20, 21. Nen omnium, uae a © aliaguin mulia ex bis, ua certa ſunt, 

te majoribus noft1is cenſlituta ſunt, ratio * ſubvertuntur. _ 


F* reddi potefl, Et ideo rationes cerum 
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§. 32 of-ENnGLAND: 7¹ 
the law. For herein there is nothing repugnant to natural 
juſtice ; though the artificial reaſon of it, drawn from the 
teodal law, may not be quite obvious to every body, And 
therefore, on account of a ſuppoſed hardſhip upon the half 
brother, a modern judge might. wiſh it had been otherwiſe 
ſettled ; yet it is not in his. power to alter it. But if any 
court were now to determine, that an elder brother of the 
half blood might enter upon and ſeiſe any lands that were pur- 
chaſed by his younger brother, no ſubſequent judges would 
ſcruple to declare that ſuch prior determination was unjuſt,. 
was unreaſonable, and therefore was net law. So that the 
law, and the opinion of the judge are not always convertible 
terms, or one and the ſame thing; ſince it ſometimes may 
happen that the judge may mi#ake the law. Upon the whole 
however, we may take it as a general rule, that the deci- 
s ſions of courts of juſtice are the evidence of what is com- 
« mon law: in the ſame manner as, in the civil law, what 
the emperor had once determined was to ſerve for a guide for 
the future 7, 


Tux deciſions therefore of courts are held in the higheſt 
regard, and are not only preſerved as authentic records in the 
treaſuries of the ſeveral courts, but are handed out to public. 
view in the numerous volumes of reports which furniſh the 
lawyer's library. Theſe reports are hiſtories of the ſeveral 
caſes, with a ſhort ſummary of the proceedings, which are 
preſerved at large in the record; the arguments on both ſides ; 
and the reaſons the court gave for it's judgment; taken 
down in ſhort notes by perſons preſent at the determination, 
And theſe ſerve as indexes to, and alſo to explain, the re- 
cords ; which always, in matters of conſ@quence and nicety, | 
the je direct to be ſearched. The reports are extant in 
a regular ſeries from the reign of king Edward the ſecond 
ijacluſive; and from his time to that of Henry the eighth 


d Si imperialis majeſtas cauſam rog- © perio ſunt, ſciant hanc «ſe legem, non 

& nitionaliter examinaverit, et partibus 6 | illi cauſae pro qua produits ft, 

&* cominus conflitutis ſententiam dixerit, © ſed et in omribus fumilious.” C. . I4+ 
« comes omnino judices, qui ſub nofiro im- 12. 
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eighch were taken by the prothonotaries, or chief «ſcribes bf 
the court, at che expenſe of the crown, and publiſhed annualhy, 


from the reign of Henry the eighth to the preſent time this 
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whence they are known under the denomination of the year 
books. And it is much to be wiſhed'that this benefteial cuſtom 
had, under proper regulations, been continued to this day: 

for, 'thoagh king James the firſt at the inſtance of lord Bacon 
appointed two reporters with a handſome ſtipend for this 
purpoſe, yet that wife inſtitution was ſoon neglected, and 


taſk has been executed by many private and —_ 
hands; who ſometimes through haſte and inaccuracy, ſome- 
times through miſtake and want of fkill, have publiſhed very 
crude and imperſect (perhaps contradictory) aceounts of one 
and the ſame determination. Some of the moſt valuable of 
the antient reports are thoſe publifhed by lord chief juſtice 
Coke; a man of infinite learning in his profeſſion, though 
not a little infected with the pedantry and quaintneſs of the 
times he lived in, which appear ſtrongly in all his works. 


However his writings are ſo highly eſteemed, that they are 


generally cited without the author's name ſ. 


Bxs1DEs theſe reporters, there are alſo other authors, to 
whom great veneration and reſpec is paid by the ſtudents of 
the common law. Such are Glanvil and Bracton, Britton 
and Fleta, Littleton and Firzherbert, with ſome others of 
antient date, whoſe treatiſes are cited as authority; and are 
evidence that caſes have formerly happened in which fuch 
and ſuch points were determined, which are now become 
ſettled and firſt principles. One of the laſt of theſe methodi- 
cal writers in point of time, whoſe works are of any intrinſic 
authority in the courts of juſtice, and do n6t entirely depend 
on the ſtrength of their quotations from older authors, is the 


r Pat. 15 Fac. I. p. 18. 15 Rym. ac. the caſes reported in his three volumes 

His reports, for inſtance, are ſtiled, were determined; viZ. queen Elizabeth, 
ner ige, the reports; and in quoting king James, and king Charles the firſt; 
them we vſually ſay, 1 or 2 Rep. not as well as by the number of each volume. 
1 or 2 Coke's Rep. as in citing ocher For ſometimes we call them 1, 2, and 
authors, The reports of judge Croke are 3 Cro, but more commonly Cro, Eliz. 
alſo cited in a peculiar manner, by the Cro, Jac, and Cro, Car, | 
pame of thoſe princes, in whoſe reigns 


ſamg 
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ſame learned judge ve have juſt mentioned, ſir Edward 
Coke; (who harh written four volumes of | inſtitutes, as he is 
pleaſed to call them, though they have little of the inſtituti- 
onal method to' warrant ſuch à title. Phe firſt volume is 2 
very extenſive comment upon u litele excellent treatiſe of te- 
nures, compiled by judge Littleton in the reign of Edward 
the fourth. This comment is a rich mine of valuable com- 
mon law learning, collected and heaped together from the 
antient reports and year bobs, but greatly defective in me- 
tod . The ſecond volume 43 à comment upon many old 
acts of parliament, without any ſyſtematical order; the third 
a more methodical treatiſe of the pleas of the crown; and 
the fourth an account of the ſeveral fpecies of eourts . 


 AnD thus much for the firſt ground and chief corner ſtone 
of the laws of England, which is general immemorial caftom, 
or common law, from time to time declared in theYeeifions 
of the courts of juſtice ; which deciſions are preſerved among 
our public records, explained in our reports, and digeſted 
for general uſe in the Amen Eowc70w- ju 
ſages of the law. 


Tur ebe as practiſed in the times of it's liberty, 
paid alio a great regard to cuſtom; but not ſo much as our 
law : it only then adopting it, when the written Jaw was 
deficient, Though the reaſons alleged in the digeſt * will 
fully juſtify our practice, in Waking it of equal authority 
with, when it is not contradifted by, the written law. 
For ſinoe, fays Julianus, the written law binds us for no 
other reaſon but becauſe it is approved by the judgment of 
the people, therefore thoſe laws which the people have ap- 
proved without writing ought alſo to bind every body. For 
« where is the difference, whether the people declare their 


It is uſually cited either by the name the generality of reports and other tracts 

of Co, Litr, or as 1 Inſt. being quoted in the name of the compiler, 
t Theſe are cited as 2, 3, or 4 Inſt, n 

without any author's name. An hono- the like. 

rary diſtinction, which, we obſerved, is * Ff. 1. 3. 32. 

paid to the works of no E writer ; 


cc aſſent 


Ad 2 


N 


rr 


1 


þ 
= 
. 
'v 
o 
5 | 
s 
N 
4 
4 
"mu 
" 
5 
bd 
* 


* 
»þ 
. 


74 Of the LAY InTzoD: 
< aſſent to.a law by ſuſtrage, or by a uniform. courſe of act. 
ing accordingly? Thus did they reaſon while Rome had 
— — but, when the imperial _ 
ranny came to be fully eſtabliſhed, the civil laws ſpeak a very 


different language. Quad principi placuit —— 
| nnn 


6 ferat,” ſays Ulpian D. Imperator ſalus et conditor et inter- 
ce pres 2 ariſtimatur, ſays the code. And again, ** ſacri- 
&« legit inſtar. gft reſcripto principis abviari I. And indeed it 
is one of the characteriſtic marks of Engliſh liberty, that our 
common law depends upon cuſtom ; which carries this in- 
ternal evidence of freedom along with it, that it — 

was introduced by the voluntary conſent of the people. 


II. Tus ſecond branch of the unwritten laws of England 
are particular cuſtoms, or laws which affect ad the — | 
tants of parveular diſtricts. b 


— particular cuſtoms, or ſome of os are without 
doubt the remains of that multitude of local cuſtoms before- 
mentioned, out of which the common law, as it now ſtands, 
was collected at firſt by king Alfred, and afterwards by king 
Edgar and Edward the confeſſor: each diſtrict mutually ſa- 
crificing ſome of it's own ſpecial uſages, in order that the 
whole kingdom might enjoy the benefit of one uniform and 
univerſal ſyſtem of laws. But, for reaſons that have been 
now long forgotten, particular counties, cities, towns, ma- 
nors, and lordſhips, were very early indulged with the privi-- 
lege of abiding by their own cuſtoms, in contradiſtinCtion to 


the reſt of the nation at large: which privilege is confirmed: 


to them by ſeveral acts of parliament *. 

SUCH is the cuſtom of gavelkind in Kent and ſome other 
parts of the kingdom (though perhaps it was alſo general till 
the Norman conqueſt) which ordains, among other things, 


vw F. 1. 4 1. 2 Mag. Cart. 9 Hen. W 
X C. 1. 14. 12. 1 Edw, III. ſt. 2. c. 9. — 14 Edw. III. 
C. 1. 23. 5. | ſt. 1. c. 1. — and 2 Hen, IV. c. 1 SNP 
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that not the eldeſt ſon only of the father ſhall ſucceed to his 

inheritance, but all the ſons alike: and that, though the an- 

ceſtor be attainted and hanged, yet the heir ſhall ſucceed to 
his eſtate, without any eſcheat to the lord. --- Such is the 
cuſtom that prevails in divers antient boroughs, and therefore 
called borough- engliſh, that the youngeſt ſon ſhall inherit 
the eftate, in preference to all his elder brothers. Such is 
the cuſtom in other boroughs that a widow ſhall. be intitled, 
for her dower, to all her huſband's lands; whereas at the 

common law ſhe ſhall be endowed of one third part only. 
Such alſo are the ſpecial and particular cuſtoms of manors, 
of which every one has more or leſs, and which bind all the 
copyhold-tenants that hold of the ſaid manors. --- Such like- 
wiſe is the cuſtom of holding divers inferior courts, with 
power of trying cauſes, in cities and trading towns ; the right- 
of holding which, when no royal grant can be ſhewn, de- 
pends entirely upon immemorial and eſtabliſhed - uſage. --- 
Such, laſtly, are many particular cuſtoms within the city of 
London, with regard to trade, apprentices, widows, orphans, 
and a variety of other matters. All theſe are contrary to the 
general law of the land, and are good only by ſpecial uſage ; 
though the cuſtoms of London are alſo confirmed by a& of 
parliament *, 


To this head may moſt properly be referred a particular 
ſyſtem of cuſtoms uſed: only among one ſet of the king's ſub- 
jects, called the cuſtom of merchants or lex mercatoria: which, 
however different from the general rules of the common law, 
is yet ingrafted into it, and made a part of it“; being al- 
lowed, for the benefit of trade, to be of the utmoſt validity in 
all commercial tranſactions: for it is a maxim of law, that 
E cuilibet in ſua arte credendum 94.0 


Tas rules relating to particular none regard either the 
proof of their exiſtence ; their legality when proved ; or their 
uſual method of W And firſt we will conſider the 
rules of proof. 


= $ Rep, 126, Cro, Car, 347. * Winch, 24. A 
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ticular notice of them ©, and there is no occaſion to prove that 
ſuch cuſtoms actually exiſt, but only that the lands in queſtion 
are ſubject thereto: All other private cuſtoms muſt be parti- 
oularly pleaded “, and as well the exiſtence of ſuch cuſtoms 
muſt be ſhewn, as that the thing in diſpute is within the cuſ- 
tom alleged. The trial in both caſes (both to ſhew the exift- 
ende of the cuſtom, as, © that in the manor of Dale lands 
Hall deſcend only to the heirs male, and never to the 
heirs female ;” and alſo to hew © that the lands in queſtion 
< are within that manot) is by a jury of twelve meu, an 
not by the judges ; except the ſamè particular cuſtom has 
been before tried, determined, ow mags in _ _ 
court”. | | 7 


a Tun cuſlocs of London differ from all others in point of 
trial: for, if the exiſtence of the cuſtom be brought in queſ- 
tion, it ſhall not be tried by a jury, but by certificate ſrum 
the lord mayor and aldermen by the mouth of their recorder ; 
unleis it be ſuch a cuſtom as the corporation is itſelf intereſted 
in, as a right of taking toll, &c, for then the pets) had 
them not to _— on their own behalf s. | 


Wx a cuſtom is actually proved to exiſt, the next en- 
quiry is into the ligality of it; for, if it is not a good ouſtom, 
it ougkt to be no longer uſed, Malus uſus abolendus eff" is 
an eſtabliſhed maxim of the law. To make a particular 
cuſtom Sal, the following are neceſſary requiſmes. 


1. ua it have been uſed ſo long, that te memory of 
man runneth not to the contrary. So that, if any one can 
ſhew the beginning of it, it is no good cuſtom. For which 
reaſon no cuſtom can prevail againſt ms act of parlia- | 


r 
tt. F. 265. E Hob. 85. 
e Dr & St. 1, 10, k Litt, §. 212. 4 Inſt, 274. 
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. 15 ane eee indien Any menen would 
—— cealing : the revival gives it a new begin- 
ning, which will be within time of memory, and thereupon 
the cuſtom will be void. But this muſt be underſtood with 
regard to an interruptian of the right ; for an interruption of 
the pofi/ſun only, far ten or twenty years, will not deſtroy the 
cuſtom |. As if the inhabitants of a pariſh have a cuſtomary 
right of watering their cattle at a certain pool, the cuſtom is 
not deſtroyed, though they do not uſe it for ten years; it only 
becomes more difficult to prove: but if the r;ght be any how 
diſcontinued for a day, the cuſtom is quite at an end. 


. muſt have been peaceable, and acquieſced in; not 
ſubje& to contention and diſpute *, For as cuſtoms owe their 
original to common conſent, their being immemorially diſ- 
puted, either at law or otherwiſe, is a proof that ſuch conſent 
was wanting, 


4. CusToms muſt be reaſonable! ; or rather, taken nega- 
tively, they muſt not be unreaſonable. Which is not always, 
as ſir Edward Coke ſays u, to be underſtood of every unlearn- 
| ed man's reaſon, but of artificial and legal reaſon, warranted 
by authority of law. Upon which account a cuſtom may be 
good, though the particular reaſon of it cannot be aſſigned ; 
for it ſufficeth, if no good legal reaſon can be aſſigned againſt 
it, Thus a cuſtom in a pariſh, that no man ſhall put his 
beaſts into the common till the third of October, would be 
good; and yet it would be hard to ſhew the reaſon why that 
day in particular is fixed upon, rather than the day before or 
after. But a cuſtom, that no cattle ſhall be put in till the 
lord of the manor has firſt put in his, is unreaſonable, and 
therefore bad ; for peradyenture the lord will never put in 
| his; and then the tenants will looſe all their profits“. 


J Co, Litt, 113. I Litt, F. 212. 
i Did. 114, m 1 Inſt. 62. 


k Ibid. | a Co, Copyh, F. 33» 
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5. ee de to docs certain. 3 that lands 
hall deſcend to the moſt worthy of the owner's blood, is 
void; for how ſhall this worth be determined? but a cuſtom 
to deſcend to the next male of the blood, excluſive of females, 
is certain, and therefore good . A cuſtom to pay two pence 
an acre in lieu of tithes, is good ; but to pay ſometimes two 
pence and ſometimes three pence, as the occupier of the land 
-pleaſes, is bad for it's uncertainty, Yet a cuſtom, to pay a 
year's improved value for a fine on a copyhold eſtate, is good; 


though the value is a thing uncertain : for the value may at 


any time be aſcertained ; and the maxim of ak is, id certum 
eft, quod certum r eddi pate. 


6. C VSTOMS, though eſtabliſhed by conſent, muſt be 
(when eſtabliſhed) compulſory ; and not left to the option of 
every man, whether he will uſe them or no. Therefore a 
cuſtom, that all the inhabitants ſhall be rated toward the 
maintenance of a bridge, will be good ; but a cuſtom, that 
every man is to contribute thereto at his own pleaſure, is idle 
and abſurd, and indeed no cuſtom at all. 


J. LasTLy, cuſtoms muſt be con/i/tent with each other: 
one cuſtom cannot þe ſet up in oppoſition to another. For if 
both are really cuſtoms, then both are of equal antiquity, 
and both eftabliſhed by mutual conſent : which to ſay of con- 
tradictory cuſtoms is abſurd, Therefore, if one man pre- 
ſcribes that by cuſtom he has a right to have windows look- 
ing into another's garden ; the other cannot claim a right by 
cuſtom to ſtop up or obſtruct thoſe windows: for theſe two 
contradictory cuſtoms cannot both be good, nor both ſtand to- 
gether. He ought rather to deny the exiſtence of the former 
cuſtom v. 


Naz, as to the allowance of ſpecial cuſtoms, Cuſtoms, 


in derogation of the com mon law, muſt be conſtrued ſtrictly. 


Thus, by the cuſtom of gavelkind, an infant of fifteen years 
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courageariag his lands in fee fimple, or for ever. Yet this 
cuſtom: does not impower him to uſe any other conveyance, 
or even to, leaſe them for ſeven years: for the cuſtom muſt be 
ſtrictly purſued 4. And, moreover, all ſpecial-euſtoms' muſk 
ſubmit to the king's prerogative. Therefore, if the kirig pur- 
chaſes. lands of the nature of gavelkind, where all the ſons 
inherit equally ; yet, upon the king's demiſe, his eldeſt fon 
ſhall ſucceed to thoſe lands alone*. And thus much for the 
fecond part of the leges non ſcriptae, or thoſe particular cuſtoms 
A en 
III. Tun chird 8 eee 
which by cuſtom are adopted and uſed only in certain pecu- 
liar courts and juriſdictions. And n theſe I underſtand the 
civil and canon laws. 
| Warpe desen Perun tow eabadNSD 
under the head of leges non feriptae, or unwritten laws, ſeeing 


they are ſet forth by authority in their pandects, their codes, 
and their inſtitutions ; their councils, decrees, and decretals; 


and enforced by an immenſe number of expoſitions, decifions, 
and treatifes of the learned in both branches of the law. But 
I do this, after the example of fir Matthew Hale *, becaufe 
it is moſt plain, that it is not on account of their being writ- 
ten laws, that either the canon law, or the civil law, have 
any obligation within this kingdom : neither do their force 
and efficacy depend upon their own intrinſie authority; which 
is the caſe of our written laws, or acts of parliament. They 
bind not the ſubjects of England, becauſe their materials were 
collected from popes or emperors ; were digeſted by Juſtinian, 
or declared to be authentic by Gregory. Theſe conſiderations 
give them no authority here: for the legiſlature of England 
doth not, nor ever did, recognize any foreign power, as ſu- 


perior or equal to it in this kingdom; or as having the right 


to give law to any, the meaneſt, of it's ſubjects. But all the 


q Co, Cop. 5. 33. , s Hiſt, C. L. c. 2. 
r Co, Litt. 15. N | 
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in this realm (or indeed in any other kingdom in Europe) i 
only becauſe they have been admitted and received by imme- 
moxial uſage and cuſtom in ſome particular cafes, and ſome 
particular courts; and then they form a branch of the 
nou Friptae, ot cuſtomary law; or elſe, becauſe they are in 

ſome other -eafes introduced by conſent af parliament, and 
then they owe their validity to the heges ſeriptae, or ſtatute 
law. This is expreſsly declared in thoſe remarkable words of 
the ſtatute 25 Hen. VIII. c. 21. addreſſed to the king's royal 
majeſty. This your grace's realm, recognizing no ſu- 
« perior under God but only your grace, hath been and is 
< free. from ſubjection to any man's laws, but only to ſuch 
c as have been deviſed, made, and ordained: wirbin this realm 
c for the wealth of the fame; or to ſuch other as, hy ſuffer- 
ec ance of your grace and your progenitors, the people of this 
« your realm have taken at their free liberty, by their own 
cc conſent, to be uſed among them; and have bound them- 
4c ſelves by long uſe and, cuſtom to the obſervance of the 
« ſame: not as to the obſervance of the laws of any foreign 
tc prince, potentate, or prelate; but as to the cy/fomed and 
4 antient laws of this realm, originally eſtabliſhed as laws 
<« of the ſame, by the faid ſufferance, conſents, 1 cuſtom; 
<« and none otherwiſe.” 


By the civil law, abſolutely taken, is generally underſtood 
the civil or municipal law of the Roman empire, as com- 
prized in the inſtitutes, he code, and the digeſt of the empe- 
ror Juſtinian, and the novel conſtitutions of himſelf and ſome 
of his ſucceſſors, Of which, as there will frequently be oc- 
cafion to cite them, by way of illuſtrating our own laws, it 
may not be amiſs to give a ſhort and general account. 


Tux Roman law (founded firſt upon the regal conſtitu- 
tions of their antient kings, next upon the twelve tables of 


the decemviri, then upon the Jaws or ſtatutes enacted by the ſe- 


nate or people, the edicts of the praetor, and the reſponſa pru- 
dentum or en of learned lawyers, and laſtly upon the 
imperial 
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ſtrength that either the papal or imperial laws have:obtained 
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4.4 RR" or conſtitutions of ſucceliive emperors) hat 
your to ſo great a bulk, or, as Livy expreſſes it fam im 
„ menſus aliarum ſuper alias acervatarum legum cumulus,” that 
they were computed to be many camels” load by an author 
who preceded Juſtinian . This was in part remedied by the 
colleRions of three private lawyers, Gregorius, Hermogenes, 
and Papirius ; and then by the emperor Theodoſius the 
younger, by whoſe orders a code was compiled, A. D. 438, 
being a methodical collection of all the imperial conſtitutions 
then in force: which Theodoſian code was the only book of 
civil law received as authentic in the weſtern part of 2 
till many centuries after; and to this it is probable that * 
Franks and Goths might frequently pay ſome regard, in 
framing legal conſtitutions for their newly erected kingdoms. 
For Juſtinian commanded only in the caſtern remains of the 
empire; and it was under his auſpices, that the preſent bod - 
oth 


of civil law was compiled and finiſhed by Tribonian and 


lawyers, about the year 533. 


THr1s conſiſts of, 1. The inſtitutes ; which contain the 
elements or firſt principles of the Roman law, in four books. 
2. The digeſts, or pandects, in fifty books; containing the 
opinions and writings of eminent lawyers, digeſted in a fyſte- 
matical method. 3. A new code, or collection of imperial 
conſtitutions ; the lapſe of a whole century having rendered 
the former code, of Theodoſius, imperfect. 4. The novels, 
or new conſtitutions, poſterior in time to the other books, 
and amounting to a ſupplement to the code; containing new 
decrees of ſucceſſive emperors, as new queſtions happened to 
ariſe, Theſe form the body of Roman law, or corpus juris 
ciuilis, as publiſhed about the time of Juſtinian; which how- 
ever fell ſoon into neglect and. oblivion, till about the year 
1130, when a copy of the digeſts was found at Amalfi in 
Italy: which accident, concurring with the policy of the 
Romiſh eccleſiaſtics , ſuddenly gave new vogue and autho- 
rity to the civil law, introduced it into ſeveral nations, and 

t J. 3. c. 34 V See F. 1. pag. 18. 
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with which this ſyſtem of law, more than any 2 is now 
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occafioned that mighty inundation of voluminous comments, 
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| Ts canon law is a body of * eccleſiaſtical 30 
relative to ſuch matters as that church either has, or pretends 
to have, the proper juriſdiction over. This is compiled from 
the opinions of the antient Latin fathers, the decrees of ge- 
neral councils, the decretal epiſtles and bulles of the holy ſee. 
All which lay in the ſame diſorder and confuſion as the Ro- 
man civil law: till, about the year 1151, one Gratian an 
Italian monk, animated by the diſcovery of Juſtinian's pan- 
dects, reduced the eccleſiaſtical conſtitutions alſo into ſome 
method; in three books; which he entitled concordia diſcar= 
dantium canonum, but which are generally known by the name 
of decretum Gratiani. Theſe reached as low as the time of 
pope Alexander III. The ſubſequent papal decrees, to the 
pontificate of Gregory IX, were publiſhed in much the ſame 
method under the auſpices of that pope, about the year 1230, 
in five books; entitled decretalia Gregorii noni. A ſixth book 
was added by Boniface VIII, about the year 1298, which is 
called ſextus decretalium. The Clementine conſtitutions, os 


uecrees of Clement V, were in like manner authenticated in 


1317 by his ſucceſſor John XXII; who alſo publiſhed 
twenty conſtitutions of his own, called the extrauagantes 

eannis : all which in ſome meaſure anſwer to the novels 
of the civil law. To theſe have been ſince added ſome de- 
crees of later popes in five books, called  extravagantes 
communes. And all theſe together, Gratian's decree, Grego- 
xy's decretals, the ſixth decretal, the Clementine conſtitu- 


tions, and the extravagants of John and his ſucceſfors, form 


the corpus juris canonici, or body of the Raman canon law. 


BESID Es theſe pontificial collections, which during the 
times of popery were received as authentic in:this iſland, as 
well as in other parts of chriftendom, there is alfo a kind of 
national canon law, compoſed of /zgatine and provincial con- 
Ricutions, and adapted only to the exigencics of this —— 


| 
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and kingdom. The legatine oonſtitutions were eccleſiaſtical 
laws, enacted in national ſynods, held under the cardinals 
Otho and Othobon, legates from pope Gregory IX and pope 
Clement IV, in the reign of king Henry III, about the years 
1220 and 1268. The provineial conſtitutions are principally 
the decrees of provincial ſyneds, held under divers arch- 


_ biſhops of Canterbury, from Stephen Langton in the reign 


of Henry III to Henry Chichele in the reign of Henry V; 
and adopted alſo by the province of Vork & in the reign of 
Henry VI. At the dawn of the reformation, in the reign of 
king Henry VIII, it was enacted in parliament / that a review 
ſhould be had of the canon law; and, till ſuch review ſhould 
be made, all canons, conſtitutians, ordinances, and ſynodals 
provincial, being then already made, and not repugnant to 
the law of the land or the king's prerogative, ſhould ſtill be 
uſed and executed. And, as no ſuch review has yet been 
perfected, upon this _ rr Efe the a of wy 
canon law! in e, 


As for the canons tu by the cham under Jaws I, in 


| the year 1603, and never confirmed i in parliament, it has beery 


ſolemnly adjudged upon the principles of law and the conſti- 
tution, that where they are not merely declaratory of the an- 
tient canon law, but are introductory of new regulations, they 
do not bind the laity *; whatever 1 the e 117 
proper. to pay them. 


Turan are four ſpecies of courts, in which the civil and ca- 
non laws are permitted under different reſtrictions to be uſed. 
1. Ihe courts of the arch-biſhops and biſhops and their deri- 
vative officers, uſually called in our law courts chriſtian, curiae 
chriſtianitatis, or the eccleliaſtical courts. 2. The military: 
courts. 3: The courts of admiralty. 4. The courts of the 
two univerſities. In all, their reception in general, and the- 
different: degrees of thatreception, are grounded intirely upon, 
cuſtom ; corroborated in the latter inftance by act of parlia- 


x Burn's eccl, law, pref, viii. and confirmed by 1 Ebz, b. J. 
J $atute 25 Hen, VIII. 0. 12; revived z Sta, I95Ts» 
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ment, ratifying thoſe charters which confirm the cuſtomary 
law of the univerſities. The more minute conſideration of 
theſe will fall properly under that part of theſe commentaries 
which treats of the juriſdiction of courts, It will ſuffice at 
preſent to remark a few particulars relative to them all, which 
may ſerve to inculcate more ſtrongly the Wen laid an 


concerning them 4, 


1. AnÞ, firſt, the courts of common law have the ſuperin- 
tendency over theſe courts ; to keep them within their ju- 
riſdictions, to determine wherein they exceed them, to reſtrain 
and prohibit ſuch exceſs, and (in caſe of contumacy) to pu- 
niſh the officer who executes, and in ſome caſes the judge 
who enforces, the ſentence 9 to be illegal. 


2. Taz common law has 5 to itſelf the hey” cs 
of all ſuch acts of parliament, as concern either the extent of 
theſe courts or the matters depending before them, And 
therefore if theſe courts either refuſe to allow theſe acts of 
parliament, or will expound them in any other ſenſe than what 
the common law puts upon them, the king's courts at Weſt- 
minſter will grant prohibitions to reſtrain and control them. 


3- AN appeal lies from all theſe courts to the king, in the 
laſt reſort ; which proves that the juriſdiction exerciſed in 
them is derived from the crown of England, and not from 
any foreign potentate, or intrinſic authority of their on. 
And, from theſe three ſtrong marks and enſigns of ſuperio- 
rity, it appears beyond a doubt that the civil and canon laws, 
though admitted in fome caſes by cuſtom in ſome courts, are 
only ſubordinate and Jeges ſub graviori lege; and that, thus 
admitted, reſtrained, altered, new-modelled, and amended, 
they are by no means with us a diſtin independent ſpecies 
of laws, but are inferior branches of the cuſtomary or un- 
written laws of England, properly called the king's eccle- 
ſiaſtical, the king's military, the king's maritime, or the 
* 0 academical, laws. 
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Lr eee the written lates Mace; foe 
of the kingdom; which are ſtatutes, acts, or edicts, made g "0m 


by the king's majeſty, by and with the advice and content ew Pond 


the lords ſpiritual and temporal and commons in parliament © 
aſſembled *, The oldeſt of theſe now extant, and printed irr 
our ſtatute books, is the famous magna carta, as confirmed 
in parliament 9 Hen. III: though doubtleſs there were 

acts before that time, the records of which are now loft, and 


the determinations of them perhaps at preſent currently . 


* for the maxirhs of the old common law. 


Tux manner of making theſe ſtatutes will be better conſi- 
dered hereafter, when we examine the conſtitution of parlia- 
ments, At preſent we will only take notice of the different 
kinds of ſtatutes ; and of ſome general rules with regard to 


their conſtruction c 


Fixsr, as to their ſeveral kinds. Statutes are either gene- 


ral or ſpecial, public or private. A general or public act is an 


ters, but inferior ſections alſo : in imi- 
tation of all which we ſtill call ſome of 


d $ Rep. 20. 

© The methed of citing theſe acts of 
parliament is various, Many of our an- 
tient ſtatutes are called after the name of 
the place, where the parliament was 
held that made them; as the ſtatutes of 
Merton and Marleberge, of Weſtmin- 
fer, Glocefter, and Wincheſter, Others 
are denominated entirely from their ſub- 
ject; as the ſtatutes of Wales and Ire- 
land, the articuli cleri. and the pracroga- 
tiva regis. Some are diſtinguiſhed by 
their initial words, a method of citing 
very antient : being uſed by the Jews in de- 
nominating the books of the pentateuch; 
by the chiſtian church in diſtinguiſhing 
ther hymns and divine offices; by the 
Romaniſts in deſcribing their papal 
bulles ; and in ſhort by the whole body 
of antient civilians and canoniſts, among 
whom this method of citation generally 
prevailed, not only with regard to chap- 


our old ſtatutes by their initial words, as 
the ſtatute of quia eee, and that of 
circumſpecte agatis. But the moſt uſual 
method of citing them, etpecially fince 
the time of Edward the ſecond, is by 


" naming the year of the king's reign in 


which the ſtatute was made, together with 
the chapter, or particular act, according to 
it's numeral order; as, 9 Geo. II. c. 4. 
For all the acts of one ſefiion of parlia- 
ment taken together make properly but 
one ſtatute: and therefore, when two 
ſeſſions have been held in one year, we 
uſually mention ſtat. 1, or 2. Thus the 
bill of rights is cited, as 1 W. & M. ſt. 2. 
c. 2. ſignifying that it is the ſecond chap- 
ter or act, of the ſecond ftatute or the 
laws made in the ſecond ſeſſions of par- 
liament, held in the firſt year of king 
William and queen Mary, 


TY univerſal 


86.. Of * Laws: In 747 


univerſal rule, that regards the whole community : and 
this the courts of law are bound to take notice judicially and 


er officio; without the ſtatute being particularly pleaded, or 


formally ſet forth by the party who claims an advantage uns. 
der it, Special or private acts are rather exceptions than rules, 


being thoſe which only operate upon particular perſons, and 
private concerns: ſuch.as the Romans intitled ſenatus-decreta, 
in contradiſtinction to. the ſenatus-conſulta, which regarded 
the whole community ©: and of theſe the judges. are not 
bound to take notice, unleſs they be formally ſhewn and 
pleaded. Thus, to ſhew the diſlinction, · the ſtatute 13 Eliz. 
c. 10. to prevent ſpiritual perſons from making leaſes for 
longer terms than twenty one years, or three lives, is a pub- 
lie act; it being a rule preſcribed to the whole body of ſpiri- 


tual perſons i in the nation ; but an act to enable the biſhop of 


Cheſter | to make a leaſe to A. B. for ſixty years, is an excep 
tion to this rule; it concerns only the parties and the biſhop” o 
ſucceſſors ; and i is therefore a private act, 


"STATUTES alſo are either decleratory of the common law, 
or remedial of ſome defects therein, Declaratory, where the 
old cuſtom of the kingdom is almoſt fallen into diſuſe, or 
become diſputable; in which caſe the parliament has thought 

proper, in perpetuum rei teſtimanium, and for avoiding all 
doubts and difficulties, to declare what the common law is 
and ever hath been. Thus the ſtatute of treaſons, 25 Edw. 
III. cap. 2. doth not make any new ſpecies of treaſons; hut 


only, for the benefit of the ſubjeR, declares and enumerates 


thoſe ſeveral kinds of offence, which before were treaſon at 
the common law. Remedial ſtatutes are thoſe 'which are 


made to ſupply ſuch defects, and abridge ſuch ſuperfluities, 


in the common law, as ariſe either from the general imper- 
fection of all human laws, from change of time and circum- 
ſtances, from the miſtakes and unadviſed determinations of 
unlearned judges, or from any other cauſe whatſoever, And 
this being done, either by enlarging the common law where 
it was too narrow and circumſcribed, or by reſtraining it 


1 Gravin, Orig, I, 8. 24% 
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here it was too lax and luxuriant, hath occaſioned another 
ſubordinate diviſion of remedial acts of parliament into en- 
larging and reſtraining ſtatutes: To inſtance again in the caſe 
of treaſon. Clipping the current coin of the kingdom was an 
offence not ſufficiently guarded againſt by the common law : 
therefore it was thought expedient by ſtatute 5 Eliz. c. II. 
to make it high treaſon, which it was not at the common, 
law : fo that this was an enlarging ſtatute, At common 
hw alſo ſpiritual corporations might leaſe out their eſtates for 
any term of years, till prevented by the ſtatute 13 Eliz. be- 

fore-mentioned : this was therefore a re/trainwg ſtatute. 


SECONDLY, the rules to be obſerved with regard to the 
conſtruction of ſtatutes are principally theſe which follow. 
1 | | 

1. TRHIERE are three points to be conſidered in the con- 
ſtruction of all remedial ſtatutes; the old law, the miſchief, 
and the remedy : that is, how the common law ſtood at the 
making of the act; what the miſchief was, for which the 
common law did not provide; and what remedy the parlia- 
ment hath provided to eure this miſchief, And it is the buſi- 
neſs of the judges ſo to, conſtrue the act, as to ſuppreſs the 
miſchief and advance the remedy . Let us inſtance again in 
the ſame reſtraining ſtatute of 13 Eliz. c. 10. By the com- 
mon law eccleſiaſtical corporations might let as long leaſes 
as they thought proper: the miſchief was, that they let Jong 
and unreaſonable leaſes, to the impoveriſhment of their ſuc- 
ceſſors: the remedy applied by the ſtatute was by making 
void all leaſes by eccleſiaſtical bodies for longer terms than 
three lives or twenty one years. Now in the conſtruction of 
this ſtatute it is held, that leaſes, though for a longer term, 
if made by a biſhop, are not void during the biſhop's life; 
or, if made by a dean and chapter, they are not void during' 
the life of the dean: for the act was made for the benefit and 
protection of the ſucceſſor f. The miſchief is therefore ſuf-' 
Kciently ſuppreſſed by vacating them after the death of the 


© 3 Rep. 7, Co. Litt. 11. 4. f Co, Litt, 45, 3 Rep. 60. 
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grantors z but the leaſes, during their lives, Wen | 
in the miſchief, are not within the remed / ñ 


2. ASTATUTE, which treats of Ai nbd of an 
inferior rank, cannot by any general words be extended to 
thoſe of a ſuperior. So a ſtatute, treating of “ deans,” pre- 
< bendaries, parſons, vicars, and others baving ſpiritual pre- 
& motzon,” is held not to extend to biſhops, though they have 


ſpiritual promotion ; deans being the higheſt * N 
and biſhops being of a ſtill higher n b. | 


3. PENAL ſtatutes muſt be EP firitly. Thus t the 
ſtatute x Edw. VI. c. 12. having enacted that thoſe who are 
convicted of ſtealing horſes ſhould not have the benefit of 
clergy, the judges conceived that this did not extend to him 
that ſhould ſteal but one horſe, and therefore procured a new 
act for that purpoſe in the following year ®, And, to come 
nearer our own times, by the ſtatute 14 Geo, II. e. 6, ſteal- 
ing ſheep, or other cattle, was made felony without benefit of 
clergy. But theſe general words, or other cattle,” being 
looked upon as much too looſe to create a capital offence, 
the act was held to extend to nothing but mere ſheep. And 
therefore, in the next ſeflions, it was found neceflary to 
make another ſtatute, 15 Geo. II. c. 34. extending the for- 
mer to hulls, cows, oxen, ſteers, bullocks, heifers, calver, 
and lambs by name, 


4. STATUTES againſt frauds are to be liberally and bene- 
ficially expounded. This may ſeem a contradiction to the laſt 
rule ; moſt ſtatutes againſt frauds being in their conſequences 
penal. But this difference is here to be taken : where the 
ſtatute acts upon the offender, and inflicts a penalty, as the 
pillory or a fine, it is then to be taken ſtrictly : but when 
the ſtatute acts upon the offence, by ſetting aſide the fraudu- 
lent tranſaction, here it is to be conſtrued liberally, Upon 
this footing the ſtatute of 13 Eliz. c. 5. which avoids all gifts 
of goods, &c, made to defraud creditors and othersy was 


22 Rep. 46. TRE * 2 & 3 Edx. VI. c. 33. * 


held 
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. Ou pant of u flatute muſt be ſo conftrued-dy ascher 
that the whole may (if poſlible) ſtand: ut res magis valeat, 
quam pereat, As if land be veſted in the king and his heirs 
by act of parliament, ſaving the right of A; and A has at 
that time a-leaſe of it for three years: here A ſhall hold it 
for his term of three years, and afterwards it ſhall go to the 
king, For this interpretation furniſhes matter for every clauſe 
of ER GO and operate upon. But 


=» A SAVING, totally repugnant to the body of the act, 
is void. If therefore an act of parliament veſts land in the 
king and his heirs, ſaving the right of all perſons whatſoever z 
or veſts the land of A in the king, ſaving che right of A: in 
either of theſe caſes the ſaving is totally repugnant to the 
body of the ſtatute, and (if good) would render the ftatuts 
of no effect or operation; and therefore the ſaving is _ 
and the land veſts abſolutely in the king *. 


7. Wut the common law and a ſtatute differ, the 
common law giyes place to the ſtatute ; and an old ſtatute 
gives place to a new one. And this upon the general prin- 
ciple laid down in the laſt ſection, that, “ Jeges poſteriorem 
priores contrarias abrogant.” But this is to be underſtood, 
only when the latter ſtatute is couched in negative terms, or 
by it's matter neceſſarily implies a negative, As if a former 
act ſays, that a juror upon ſuch a trial ſhall have twenty 
pounds a year; and a new ſtatute comes and ſays, he ſhall 
have twenty marks: here the latter ſtatute, though it does 
not expreſs, yet neceſſarily implies a negative, and virtually 
repeals the former, For if twenty marks be made qualifica- 
tion ſufficient, the former ſtatute which requires twenty 
pounds e an eng”, But if both acts be merely affirmative, 
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aud che ſubſtance ſuch that boch may ſtand together, here, 
the latter does not repeal the formef, but th Pratt both 
have a concurrent efficacy. If by a former law an offence 
be-indiRable at the quarter ſeſſions, and à latter law makes 
the ſame offence indictable at the aſſiſes; here the juriſdic- 

tion of the ſeſſions is not taken away, but both 5 a con- 
current juriſdiction, and the vffender may be proſecuted at 
either : unleſs. the new ſtatute ſubjoins expreſs negative 

words, as, that the offence ſhall be LANG at the 4 


Laan os 3 abs aA (das 2 
8. Ir a "IVY that W ae: is itſelf if repeated af- 
terwards, the firſt ſtatute is hereby revived, without any 
formal words for that purpoſe, So when the ſtatutes of 26 
and 35 Hen. VIII, declaring the king to be the ſupreme head 
of the church, were repealed by à ſtatute 1 & 2 Philip and 
Mary, and this latter ſtatute was afterwards repealed by an 
act of 1 Eliz. there needed not any exprefs'words of revi- 
val in queen Elizabeth's ſtatute, but theſe aQts of king Henry | 
were impliedly and virtually revived s. 


9. Acrs of parliament derogatory from the power of ſub- 
ſequent parliaments bind not. So the ſtatute 11 Hen. VII. 
c. 1. which directs, that no perſon for affiſting a king d 
Jacto ſhall be attainted of treaſon by act of parliament or 
otherwiſe, is held to be good only as to common proſecuti- 
ons for high treaſon; but will not reſtrain or clog any par- 
liamentary attainder . Becauſe the legiſlature, being in truth 
, the ſoyereign power, is always of equal, always of abſolute: 
authority : it acknowleges no ſuperior upon earth, which 
the prior legiſlature muſt have been, if it's ordinances could 
bind the We parliament. And upon the ſame principle 
Cicero, in his letters to Atticus, treats with a proper con- 
tempt theſe reſtraining clauſes, which endeavour to tie up the 


bands of ſucceeding legiſlatures, ** When you reg sal the 


m x7 Rep. 63. 0 4 Inſt, 43. 
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10. r, 40. of parliament 20 are i ;mpoſfible wy 
performed are of no validity; and if there ariſe out of them 
collaterally any abſurd conſequences, manifeſtly contradictory 
to common reafon, they are, with regard to thoſe collateral 
conſequences, void, I lay down the rule with theſe reſtrie- 
tions; though I know it is generally laid down more largely, 
that as of parliament contrary to reaſon are void. But if 
the parliament will poſitively enact a thing to be done which 
is unreaſonable, I know of no power that can control it : 
and the examples uſually alleged in ſupport of this ſenſe of 
the rule do none of them prove, that,” where the main object 
of a ſtatute is unreaſonable, the judges are at liberty to reject 
it; for that were to ſet the judicial power above that of the 
legiſlature, Which would be ſubverſive of all government. 
But where ſome collateral matter ariſes out of the general 
words, and happens to be unreaſonable ; there the judges are 
in decency to conclude that this conſequence was not fare- 
ſeen by the parliament, and therefore they are at liberty to 
expound the ſtatute by equity, and only guoad hoc diſregard 
it. Thus if an act of parliament gives a man power to try 
all cauſes, that ariſe within his manor of Dale; yet, if a 

cauſe ſhould ariſe in which he himſelf is party, the act is 
conſtrued not to extend to that, becauſe it is unreaſonable 
that any man ſhould determine his own quarrel *, But, if 
we could conceive it poſſible for the parliament to enact, 
that he ſhould try as well his own cauſes as thoſe of other 
perſons, there is no court that has power to defeat the intent 
of the legiſlature, when couched in ſuch evident and expreſs 
words, as leave no doubt whether it was the intent of the 

legiſlature or no. q | 


THESE are the ſeveral grounds of the laws of England: 
pver and above which, equity is alſo frequently called in to 


P Cam lex abrogatur, illud ipſum abrega- 4 8 Rep, 118. 
ſur, qo nen cam abrogari oporteat, . 3- +231 


aſiſt, 
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aſſiſt, to moderate, and to explain them. What equity is, 
and how impoſſible in it's very eſſence to be reduced to ſtated 
rules, hath been ſhewn in the preceding ſection. I ſhall 
therefore only add, that (beſides the liberality of ſentiment 
with which our common law judges interpret acts of parlia- 
ment, and ſuch rules of the unwritten law as are not of a po- 
ſitive kind) there are alſo courts of equity eſtabliſhed for the 
benefit of the ſuhject, to detect latent frauds and conceal- 
ments, which the proceſs of the eourts of law is not adapt- 
ed to reach ; to enforce the execution of ſuch matters of truſt 
and —— as are binding in conſcience, though not cog- 
nizable in a court of law ; to deliver from fuch dangers as 
are owing to misfortune or overſight ; and to give a more 
ſpecific relief, and more adapted to the circumſtances of the 
caſe, than can always be obtained by the generality of the 
rules of the poſitive or common law. This is the bufinefs of 
our courts of equity, which however are only converſant in 
matters of property. For the freedom of our conſtitution will 
not permit, that in criminal caſes a power ſhould be lodged 
in any judge, to conſtrue the law otherwiſe than according 
to the letter. This caution, while it admirably protects tha 
public liberty, can never bear hard upon individuals. A man 
cannot ſuffer more puniſhment than the law aſſigns, but he 
may ſuffer leſs, The laws cannot be ſtrained by partiality to 
inflit a penalty beyond what the letter will warrant; but, 
in caſes where the letter induces any apparent hs the 


e UTP. 


1% ; 


61S 


© Stc'Tion THE FOURTH, 


Or Tus .COUNTRIES SUBJECT ro 
THE LAWS oF ENGLAND. | 


Aae, ku, le lon gti Ah 19. 
HE M England, over which our municipal 
T laws have juriſdiction, includes not, by the common 
law, either Wales, Scotland, or Ireland, or any other part 
of the king's dominions, except the territory of England only. 
And yet the civil laws and local cuſtoms of this territory 
do now obtain, in part or in all, with more or leſs reſtricti- 
ons, in theſe and many other adjacent countries ; of which 
it will be proper firſt to take a review, before we conſider 
the kingdom of England itſelf, the original and proper ſub- 
ject of thele laws. | 


. WaALE8 had continued independent of England, uncon- 
quered and uncultivated, in the primitive paſtoral ſtate which 
Caeſar and Tacitus aſcribe to Britain in general, for many 
centuries ; even from the time of the hoſtile invaſions of the 
Saxons, when the antient and chriſtian inhabitants of the 
iſland retired to thoſe natural intrenehments, for protec- 
tion from their pagan viſitants. But when theſe invaders 
themſelyes were converted to chriſtianity, and ſettled into 
regular and potent governments, this retreat of the antient 
Britons grew every day narrower ; they were overrun by lit- 
fle and little, gradually driven from one faſtneſs to another, 
and by repeated loſſes abridged of their wild independence. 
Very early in our hiſtory we find their princes doing homage 
to the crown of England ; till at length in the reign of Ed- 
ward the firſt, who may juſtly be ſtiled the conqueror of 
Ed Wales, 
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Wales, the line of their antient princes was aboliſhed, and 
the king of England's eldeſt ſon became, as a matter of courſe, 
their titular prince; the territory of Wales being then en- 
tirely re-annexed (by a kind of feodal reſumption) to the 
dominion of the crown of England *; Or, as the ſtatute of 
gas ord expreſſes i it, “terra Walliae cum incolis ſuis, privs 

* regi zure feodali ſubjecta, (of which bomage was the fign 
ce fam in proprietatis dominium totaliter et cum integritate con- 
ce derſa git, ct coronae regni Angliae tanquam pars corporis ejuſ- 
« dem annexa et unita. By the ſtatute alſo of Wales every 
material alterations were made in divers parts of their laws, 
fo as to reduce them nearer to the Engliſh ſtandard, Mage 
ly in the forms of theix judicial proceedings: but they {i 
retained very much of their original polity, particularly th 
rule of inheritance, viz. that their lands were divided . 
among all the iſſue male, and did not deſeend to the eldeſk 
ſon alone. By other ſubſequent ſtatutes their provincial im- 
munities were ſtill farther abridged: but the finiſhing ſtroke 
to their independency was, given by the ſtatute 27 Hen. VIII. 
c. 26, which at the ſame time-gave the utmoſt advancement 

to their civil proſperity, by admitting them to a thorough 
communication of laws with the ſubjects of England. Thus 
were this brave people gradually conquered into the enjoy- 
ment of, true liberty; being inſenſibly put upon the ſame 
footing, and made fellow citizens with their conquerors. A 
generous method of triumph, which the republic of Rome 
practiſed with great ſucceſs ; till ſhe reduced all Italy to her 
obedience, by admitting the vanquiſhed ſtates to partake of 
the Roman privileges. 


IT is enacted by this ſtatute 27 Hen, VIII, 1. That 95 
dominion of Wales ſhall be for ever united to the kingdom 
of England. 2. That all welſhmen born ſhall have the ſame 
liberties as other the king's ſubjects. 3. That lands in Wales 
ſhall be inheritable according to the Engliſh tenures and rules 

of deſcent. 4. That the laws of  Eogland ee other, {hal} | 
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be uſed in Wales : beſides many other regulations of the po- 
Jice of this principality. And the ſtatute 34 & 35 Hen. VIII. 
c. 26. confirms the fame, adds farther regulations, divides it 
into twelve; ſnires, and, in ſhort, reduces it into the ſame 
order in hieh it ſtands at this day; "differing from the ki 
dom of England in only a few particulars, and thoſe tos 
the nature of privileges, (ſuch as having courts within itſelf, 

independent of the proceſs of Weſtminſter hall) and ſome 
other immaterial. peculiarities, hardly more than are to be 
found iy many counties of n „ anf 

Tur E of Scotland, aue engen union of 
the crowns on the acceſſion of their king James VI to that 
of England; continued an entirely ſeparate and diſtin king- 
dom for above a century more, though an union had been 
long projected; which was judged to be the more eaſy to be 
done, as both kingdoms were antiently under the fame. go- 
vernment, and ſtill retained a very great reſemblance, though 
far from an identity, in their laws. By an act of parliament 
I Jac. I, g.. it is declared, that theſe two mighty, famous, and 
antient kingdoms were formerly one. And fir Edward Coke 
obſerves a, how marvellous a conformity there was, not only 
in the Nen and language of the two nations, but alſo in 
their antient laws, the deſcent of the crown, their parlia- 
ments, their titles of nobility, their officers of ſtate and of 
juſtice, their writs, their cuſtoms, and even the language of 
their laws. Upon which account he ſuppoſes the common 
law of each to bave been originally the ſame; eſpecially as 
their moſt antient and authentic book, called regiam majeflatem 
and containing the rules of their antient common law, is ex- 
tremely ſimilar to that of Glanvil, which contains the prin- 
Ciples of aurs, as it ſtood in the reign of Henry II. And the 
many diverſities, ſubſiſting between the two laws at preſent, 

may be well enough accounted for, from a diverſity of prac- 
tice in two large and uncommunicating juriſdictions, and 
from the acts of two diſtinct and independent parliaments, 
which have in many points altered and abrogated the old com- 
mon law of beth kingdoms, 
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Howzves, fir Edward Coke, and the politicians. of that 
time, conceived great difficulties in carrying on the projected 
union: but theſe were at length overcome, and the great. 
work was happily effected in 1707, 6 Anne ; when twenty 
five articles of union were agreed to by the parliaments 'of 
both nations : rene wert the moſt nee 
1 1 | 

1. Tuar on the firſt of May 170%, "5 for ever after, 
the kingdoms of England and Scotland ſhall be united into 
one kingdom, by the name of Great Britain, 


Fa 


2. Tn ſucceſſion to the monarchy of Great Britain alt 
bethe fame as was before ſettled with regard to that of England, 


3- Tux united kingdom ſhall be en by one tact 


2 
A 


4. Trane ſhall be a cominunication of al rights and pri- 


between the ſubjects of both kingdoms, except we ad 
it is otherwiſe agreed, 


9. Wuen England raiſes ned by a land tax, 
Scotland ſhall raiſe . 


16, 17. Tus ſtandards of the coin, of akin and of 
meaſures, ſhall be reduced to thoſe of England, Cn 
the united kingdoms. 


18, THe laws relating to trade, cuſtoms, and the exciſe, 
mall be the ſame in Scotland as in England. But all the 
other laws of Scotland ſhall remain in force ; but alterable 
by. the parliament of Great Britain, Yet with this caution : 
that laws relating to public policy are alterable at the diſcre- 
tion of the parliament ; laws relating to private right are not 
to be altered but for the evident utility of the people of Scot- 
land. - a 6 6 r N 


22. SIXTEEN. 
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22. Bixrn2 peers are to be choſen to repreſent the per- 
age of Scotland in parliament, and g 
A AIOW 


eee e of $ootlend Ball have alt privileges 
of parliament: and all peers of Scotland ſhall be peers of 
Great Britain, and rank next after thoſe of the ſame degree at 
the time of the union, and ſhall have all privileges of peers, 
benennen. of 


a peer... 10 


THEsE are the principal of the twenty five atticles of uni- 
on, which are ratified and confirmed by ſtatute 5 Ann. c. 8. 
in which ſtatute there are alſo two acts of parliament recited; 
the one of Scotland, whereby the church of Scotland, and 
alſo the four univerſities of that kingdom, are eſtabliſhed for 
ever, and all ſucceeding ſovereigns are to take an oath invio- 
lably to maintain the ſame; the other of England, 5 Ann. 
c. 6, whereby the acts of uniformity of 13 Eliz. and 13 

Car, II. (excep pf as the ſame had been altered by'parliament 

at that time) and all other acts then in force for the preſer- 
vation of the church of England, are declared perpetual ; and 
it is ſtipulated, that every ſubſequent king and queen ſhall 
take an oath inviolably to maintain the ſame within England, 
Ireland, Wales, and the town of Berwick upon Tweed. And 
it is enacted, that theſe two acts . ſhall for ever be obſerved 
eas fundamental and eſſential conditions of the union.“ 


UyoN theſe articles and act of union, it is to be obſerved, 
1. That the two kingdoms are now ſo inſeparably united, that 
nothing can ever diſunite them again; except the mutual con- 
ſent of both, or the ſucceſsful reſiſtance of either, upon ap- 
prehending an infringement of thoſe points which, when they 
were ſeparate and independent nations, it was mutually ſti- 
pulated ſhould be © fundamental and eſſential conditions of 
the union.“ 2. That whatever elſe may be deemed . fun- 


© It may juſtly be doubted, whether upon the moſt preſſing neceflity) would 
even ſuch an infringement (though a ma- of itſelf diſſolve the union: for the bare 
nifeſt breach of good faith, unleſs done idea of a ſtate, without a power ſome- 
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« damental and eſſential conditions, the preſervation of the 
two churches, of England and Scotland, in the ſame ſtate that 


they were in at the time of the union, and the maintenance 


of the acts of uniformity which eſtabliſh our common prayer, 
are expreſs]y declared ſo to be. 3. That therefore any altera- 
tion in the conſtitutions of either of thoſe churches, or in the 
liturgy of the church of England, (unleſs with the conſent of 
the reſpective churches, collectively or repreſentatively given) 
would be an infringement of theſe . fundamental and eſſential 
conditions,“ and greatly endanger the union. 4. That the 
municipal laws of Scotland are ordained to be ſtill obſerved 
in that part of the iſland, uvleſs altered by parliament; and, 
as the parliament has not yet thought proper, except in a 
few inſtances, to alter them, they ſtill (with regard to the 
particulars unaltered) continue in full force, Wherefore 
the municipal or common laws of England, aze, generally 
ſpeaking, of no force or validity in Scotland/z and of con- 


ſequence, in the enſuing commentaries, we ſhall have very 


little occaſion to mention, any farther than ſometimes by 
way of illuſtration, the municipal laws of that part of the 


united kingdoms. 


Tur town of Berwick upon Tweed was e part of 
the kingdom of Scotland; and, as ſuch was for a time reduced 


where veſted to alter every part of it's 
laws, is the height cf political abſurdity. 
The truth ſeems to be, that in ſuch an 
incorporate union (which is well diſtin- 
Euiſhed by a very learned prelate from a 
foederate alliance, where: ſach an in- 


fringement weuld certainly reſcind the- 


compact) the two contracting ſtares are 
totally annihilated, without any power 


of revival; and a third ariſcs from their 


conjunction, in which all the rights of 
ſovereignty, and particularly that of le- 
gllation, muſt of neceſſity reſide. (See 
Warburton's alliance. 195.) But the 
wanton or imprudent exertion of thig 
right would-probably raiſe a very alarm- 
ing ferment in the minds of individuals; 
and therefore it is hinted above that ſuch 


an attempt might endavger (though by 


no means defircy} the union. 

To illuſtrate this matter a little far- 
ther: an act of parliament to repeal or 
alter the act of uniformity in England, 
or to eſtabliſh epiſcopacy in Scotland, 
would doubtleſs-in point of authority be 
ſufficien'ly valid and binding; and, not- 
withſtanding foch an act, the union 
would continue ondrakes, Nay, each. 
of theſe meaſures might be ſafely and ho- 
nourably purſued, if teſpectively agreea- 
ble” to the ſentiments of the Engliſh 
church, or the kirk in Scotland. But 
it ſhould ſeem neither prudeat, nor per- 
haps conſiſtent with good faith, to ven- 


ture upon either of thoſe ſteps, by a ſpon- 
taneous exertion of the inkerent pow- 


ers of parliament, or at the inſtance of 
mere individuals, 


a ” ® 
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by king Edward I into the poſſeſſion of the crown of Eng- 
land: and, during ſuch it's ſubjection, it received from that 
prince a charter, which (after it's ſubſequent ceſſion by Ed- 
ward Balliol, to be for ever united to the crown and realm 
of Englund) was confirmed by king Edward III, with ſome 
additions ; particularly that it ſhould be governed by the 
laws and uſages which it enjoyed during the time of king 
Alexander, that is, before it's reduction by Edward I. It's con- 
ſtitution was new-modelled, and put upon an Engliſh footing 
by a charter of king James I: and all it's liberties, fran- 
chiſes, and cuſtoms, were confirmed in parliament by the 
ſtatutes 22 Edw. IV. c. 8. and 2 Jac. I. c. 28. Though 
therefore it hath ſome local peculiarities, derived from the 
antient laws of Scotland *, yet it is clearly part of the realm 
of England, being repreſented by burgeſſes in the houſe of 
commons, and bound by all acts of the Britiſh parliament, 
whether ſpecially named or otherwiſe, And therefore it was 
(perhaps ſuperfluouſly) declared by ſtatute 20 Geo, II, e. 42. 
that, where England only is mentioneꝗ in any act of parlia- 
ment, the ſame notwithſtanding hath and ſhall be deemed to 
comprehend the dominion of Wales and town of Berwick 
upon Tweed. And though certain of the king's writs or 
proceſſes of the courts of Weſtminſter do not uſually run into 
Berwick, any more than the principality of Wales, yet it 
hath been ſolemnly adjudged # that all prerogative writs (as 
thoſe of mandamus, prohibition, habeas corpus, certiorart, &c,) 
may iſſue to Berwick as well as to every other of the domini- 
ons of the crown of England, and that indictments and 
bother local matters ariſing in the town of Berwick may be 
tried by a jury of the county of Northumberland, 


As to Ireland, that is ftill a diſtinct kingdom; though a 
dependant ſubordinate kingdom. It was only entitled the 
dominion or lordſhip of Ireland, and the king's ſtile was no 
other than daminus Hiberniae, lord of Ireland, till the thirty 
third year of king Henry the eighth; when he aſſumed the 


Hale Hiſt. C. L. 183. 1 Sid, 382. 8 Cro, Jac, 543. 2 Roll. Abr. 292 
452. 2 Show, 365. Stat. 21, Geo. I. c. 4. 4 Burr. $34. 
b Stat. Hiberniae. 14 Hen, III. 
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title of king, which is recognized by act of 


35 Hen. VIII. c. 3. But, as Scotland and England are 


now one and the ſame kingdom, and yet differ in their mu- 
nicipal laws; ſo England and Ireland are, on the other hand, 
diſtinct kingdoms, and yet in general agree in their laws. 
The inhabitants of Ireland are, for the moſt part, deſcended 
from the Engliſh, who planted it as a kind of colony, after the 
conqueſt of it by king Henry the ſecond ; and the laws of 
England were then received and ſworn to. by the Iriſh na- 
tion, aſſembled at the council of Liſmore I. And as Ireland, 

thus conquered, planted, and governed, Rill continues in a 
ſtate of dependence, it muſt neceſſarily conform to, and be 
obliged by, ſuch laws as the ſuperior ſtate thinks: paper 


to preſcribe. 


| Gy the time of this conqueſt the Iriſh were governed by 
what they called the Brehon law, ſo ſtiled from the Iriſh 
name of judges, who were denominated Brehons . But 
king John in the twelfth year of his reign went into Ireland, 

and carried over with him many able ſages of the law ; and 
there by his letters patent, in right of the dominion of con- 
queſt, is ſaid to have ordained and eſtabliſhed that Ireland 
ſhould be governed by the laws of England ': which letters 
patent-fir Edward Coke ® apprehends to have been there eon- 
firmed in parliament. But to this ordinance many of the 
Iriſh were averſe to conform, and ſtill ſtuck to their Brehon 
law: ſo that both Henry the third and Edward the firſt + 
were obliged to renew the injunction ; and at length in a 
parliament holden at Kilkenny, 40 Edw. III, under Lionel 


. duke of Clarence, the then lieutenant. of Lreland, the Brehon 


law was formally aboliſhed, it being unanimouſly declared 
to be indeed no law, but a lewd cuſtom crept in- of later 


times. And yet, even in the reign of queen Elizabeth, the 


1 Pryn, on 4 Inſt. 249. o A.R.s.— pro es quod leges quibus 

* 4 Inſt, 358. Edm, Spenſcr's tate wtuntur Hyberrici Deo deneflabiles exiſlunt, 
of Licland, p. 1514. edit. Hughes. et emni juri aifſenant, adio quod leges cen ſerꝭ 
I Vaugh. 294. 2 Pryn. Rep. 85. 5. non dibeant; — nchis & confilio noro ſatis 

7 Rep. 23. widetur expediens, eiſdem utendas conces 
m x Inſt, 141, dere leges Angiicongs, 3 Pryn. Rec. 1218, 
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wild natives ſill kept and preſerved their Brehon law ; which 
is deſcribed ? to have been a rule of right unwritten, but 
<< delivered by tradition from one to another, in which oſten- 
<< times there appeared great ſhew of equity in determining 
the right between party and party, but in many things 
<< repugnant quite both to God's law and man's.” The lat- 
ter part of this character is alone aſcribed to it, by the laws 
aun Edward the firſt and his grandſon. 


Bur as Ireland was a diſtinct dominion, and had pal As 
ments of it's own, it is to be obſerved, that though the im- 
memorial cuſtoms, or common law, of England were made 
the rule of juſtice in Ireland alſo, yet no acts of the Engliſh 
parliament, fince the twelfth of king John, extended into 
that kingdom; unleſs it were ſpecially named, or included 
under general words, ſuch as, © within any of the king's do- 
% minions.” And this is particularly expreſſed, and the rea- 
ſon given in the year books 1: * a tax granted by the parlia- 
« ment of England ſhall not bind thoſe of Ireland, becauſe 
< they are not ſummoned to our parliament :” and again, 
Ireland hath a parliament of its own, and maketh and al- 
ce tereth laws; and our ſtatutes do not bind them, becauſe 
they do not ſend knights to our parliament : but their per- 
« ſons are the king's ſubjects, like as the inhabitants of Ca- 
« lais, Gaſcoigny, and Guienne, while they continued un- 
der the king's ſubjection.“ The general run of laws, 
enacted by the ſuperior ſtate, are ſuppoſed to be calculated for 
it's own internal government, and do not extend to it's diſ- 
tant dependent countries; which, bearing no part in the le- 
giſlature, are not therefore in it's ordinary and daily conteme 


plation. But, when the ſovereign legiſlative power ſees it 


neceſſary to extend it's care to any of it's ſubordinate domi- 
nions, and mentions them expreſsly by name or includes 
them under general words, there can be no doubt but 1 
they are bound by it's laws. 


p Edm, Spenſer, ibid. r Yearbook 1 Hen, VII. 3. 7 Rep, 
$ 20 Hen, VI. 8. 2 Ric, III. 22. 22. Calvin's caſes 
8 3 Tus 


102 of be CounNTRIES ſubjet? to Ixrzop. | 


"Tux d 1 n 


nearly the ſame as in England, the chief governor holding 


parliaments at his pleaſure, which enacted ſuch laws as they 
thought. proper. But an ill uſe being made of this liberty, 
particularly by lord Gormanſtown, deputy- lieutenant in the 
reign of Edward IV *, a ſet of ſtatutes were there enacted in 
the 10 Hen. VII. (fir Edward Poynings being then lord de- 
puty, whence they are called Poynings' laws) one of which, 

in-order to reſtrain the power-as well of the deputy as the Iriſh 


- parliament, provides, 1. That, before any parliament be 


ſummoned or holden, the chief governor and council of Ire- 
land ſhall certify to the king under the great ſeal of Ireland 
the conſiderations and cauſes thereof, and the articles of the 


| acts propoſed to be paſſed therein. 2. That after the kings 


in his council of England, ſhall have conſidered, approved, 
or altered the ſaid acts or any of them, and certified them 
back under the great ſeal of England, and ſhall haye given 
licence to ſummon and hold a parliament, then the ſame 
ſhall be ſummoned and held; and therein the ſaid acts ſo cer- 


tified, and no other, ſhall be propoſed, received, or reject- 


ed . But as this precluded any law from being propoſed, 

but ſuch as were pre-conceived before the parliament was in 
being, which occaſioned many inconveniences and made fre. 
quent diſſolutions neceſſary, it was provided by the ſtatute of 


Philip and Mary before-cited, that any new propoſitions 


might de certified to England in the uſual forms, even after 
the ſummons and during the ſeſſion of parliament, By this 
means however there was nothing left to the parliament in 
Ireland, but a bare negative or power of rejecting, not of 
cropoling or altering, any law, But the uſage now is, that 
bills are often framed in either houſe, under the denomination 
<« of heads for a bill or bills:” and in thatſhape theyare oftered 
to the conſideration of the lord lieutenant and privy council: 

who, upon ſuch parliamentary intimation, or otherwiſe upon 
the application of private perſons, receive and tranſmit ſuch 


s Iriſh Stat, 11 Eliz. K,z.c.8, M. c. 4. 
t id. 10 Hen, VII. c. 23. V 4lnſt, 353. 
u cap. 4. expounded by 3 & 4 Ph. & 
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heads, or reject them without any tranſmiſſion to England - 
And, with regard to Poynings law in particulat, it can- 
not be repealed or ſuſpended, unleſs the bill for that pur- 
poſe, before it 5 ann by 
both the houſes . 


Bur the Iriſh nation, e e the benefit ef 
the Engliſh ſtatutes, were deprived of many good and profit- 
able laws, made for the improvement of the common law: 
and, the meaſure of juſtice in both kingdoms becoming 
thereby no longer uniform, therefore it was enacted by ano- 
ther of Poynings' laws v, that all acts of parliament, before 
made in England, ſhould be of force within the realm of 


Ireland. But, by the ſame rule that no laws made in Eng- 


land, between king John's time and Poynings' law, were then 
binding in Ireland, it follows that no acts of the Engliſh par- 
liament made fince the 10 Hen. VII. do now bind the people 
of Ireland, unleſs ſpecially named or included under general 
words“. And on the other hand it is equally clear, that 
where Ireland is particularly named, or is included under ge- 
neral words, they are bound by ſuch acts of parliament. For 
this follows from the very nature and conſtitution of a de. 
pendent ſtate: dependence being very little elſe, but an obli- 
gation to conform to the will or law of that ſuperior perſon 
or ſtate, upon which the inferior depends. The original and 
true ground of this ſuperiority, in the preſent caſe, is what 
we uſually call, though ſomewhat improperly, the right of 
conqueſt ; a right allowed by the law of nations, if not by 
that of nature; but which in reaſon and civil policy can 
mean nothing more, than that, in order to put an end to 
hoſtilities, a compact is either expreſsly or tacitly made be- 
tween the conqueror and the conquered, that if they will ac- 
knowlege the victor for their maſter, he will treat them for 


the future as ſubjects, and not as enemies d. 


* Iriſh Stat, 11 Eliz, ſt. 3. c. 38. a 12 Rep, 112, 
Td Cap, 22, b Pufl. L. of N. viti, 6, 24. ; 
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ready to be diſputed by the Triſh-nation, it became neceſſary 
ſome years ago to declare how that matter really ſtood : and 
therefore by ſtatute 6 Geo. I. c. 5. it is declared, that the 
kingdom of Ireland ought to be ſubordinate to, and depend- 
ent upon, the imperial crown of Great Britain, as being in- 
ſeparably united thereto ; and that the king's majeſty, with 
the conſent of the lords and commons of Great Britain 


in . hath e g de ee W 


Tuus we fee how antes laws of Ireland commu- 
nicate with thoſe of England: and indeed ſuch communi- 
cation is highly neceſſary, as the ultimate reſort from the 
courts of juſtice i in Ireland is, as in Wales, to thoſe in Eng- 
land; a writ of error (in the nature of an appeal) lying from 
the king's bench in Ireland to the king's bench in England e, 

as the appeal from the chancery in Ireland lies immediately 
to the houſe of lords here: it being expreſsly declared, by 
the ſame ſtatute 6 Geo. I. c. 5. that the peers of Ireland 
have no juriſdiction to affirm or reverſe any judgments or de- 
crees whatſoever. The propriety, and even neceſſity, in all 
inferior dominions, of this conſtitution, * that, though juſ- 
* tice be in general adminiſtered by courts of their own, yet 
te that the appeal in the laſt reſort ought to be to the courts 
5 of the ſuperior ſtate,” is founded upon theſe two reaſons. 
1. Becauſe otherwiſe the law, appointed or permitted to ſuch 
inferior dominion, might | be inſenfibly changed within itſelf, 
without the aſſent of the fuperior. 2. Becauſe otherwiſe 
judgments might | be given to the diſadvantage or diminution 
of the ſuperiority ; or to make the dependence to be only of 


the perſon of the king, and not of the crown of England“. 5 


Wirn . to the other adjacent iſlands which are ſub- 
ject to the crown of Great Britain, ſome of them (as the iſle of 


© This was law in the time of Hen. entituled, diverſity of courts, c. bank le ray. 
VII as appears by the antient boch 4 Vaugh. 302. 
Wight, 
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Wight, of Portland, of Thanet, Ec.) are comprized within 
ſome neighbouring county, and ure therefore to be looked 
upon as annexed to the mother iſland, and part of the king- 
dom of England. But there are others, ener p=cae'y 
n bfr 2 


Ann; rt, che ile of Man is a ditinQ territory from Eng | 
land, and is not governed by our laws: neither doth any act 
of ' parliament extend to it, unleſs it be particularly named 
therein; and then an act of parliament is binding there*, It 
was formerly a ſubordinate feudatory kingdom, ſubject to the 
kings of Norway; then to king John and Henry III of Eng- 
land; afterward to the kings of Scotland; and then again to 
the crown of England : and at length we find king Henry IV 
claiming the iſland by right of conqueſt, and diſpoſing of it 
to the earl of Northumberland ; upon whoſe attainder it was 
granted (by the name of the lordſhip of Man) to fir John 
de Stanley by letters patent 5 Hen. IV f, In his lineal fle- 
ſcendants it continued for eight generations, till the death of 


Ferdinando earl of Derby, 4. D. 1594 : when a controverſy 


aroſe concerning the inheritance thereof, between his daugh- 
ters and William his ſurviving brother : upon which, and a 
doubt that was ſtarted concerning the validity of the original 
patent t, the iſland was ſeiſed int the queen's hands, and 
afterwards various grants were made of it by king James the 
firſt ; all which being expired or ſurrendered, it was granted 


afreſh in 7 Jac, I. to William earl of Derby, and the heirs 


male of his body, with remainder. to his keirs general; which 
grant was the next year confirmed by aft of parliament, with 
2 reſtraint of the power of alienation by the ſaid earl and his 
iſſue male. On the death of James earl of Derby, A. D. 
1735, the male line of earl William failing, the duke of 
Atholl ſucceeded to the iſland as heir general by a female 
branch. In the mean time, though the title of king had 
long been diſuſed, the earls of Derby, as lords of Man, had 
maintained a ſort of royal authority therein ; by aſſenting or 


e 4 Inft, 284. 2 And. 116 | 8 Camden, Eliz, A. D. 1594+ 
f Selden, tit, hon, 1, Jo 
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public juſtice, and for the revenue, (it affording a commo- 


chaſe the intereſt of the then proprietors for the uſe of the 


Bsxsipzs theſe adjacent ilands, our more diſtant plantati- 


the province of Canterbury, but annexed 
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diſſenting to laws, and exerciſing an appellate juriſdictiou. 
Vet, though no Engliſh writ, or proceſs from the courts of 
Weſtminſter, was of any authority in Man, an appeal lay 
from a decree'of the lord of the iſland to the king of Great 
Britain in council *, But the diſtin& juriſdiction of this little 
ſubordinate royalty being found inconvenient for the purpoſes of 


dious aſylum for debtors, outlaws, and ſmugglers) authority 
was given to the treaſury by ſtatute 12 Geo, I. c. 28. to pur- 


crown: which purchaſe was at length compleated in the year 
1765, and confirmed by ſtatutes 5 Geo. III. c. 26 and 39- 
whereby the whole ifland and all it's dependencies, ſo 


granted as aforefaid, (except the landed property of the 
Atholl family, their manerial rights and emoluments, and 


the patronage of the biſboprick | and other eccleſiaſtical bene» 


fices) are unalienably veſted in the crown, and ſubjected to 
the regulations of the Britiſh exciſe and cuſtoms, 


Tu iſlands of Jerſey, Guernſey, Sark, Alderney, and 
their appendages, were parcel of the duchy of Normandy, 
and were united to the crown of England by the firſt princes 
of the Norman line. They are governed by their own laws, 
which are for the moſt part the ducal cuſtoms of Normandy, 
being collected in an antient book of very great authority, en- 
tituled, grand couſtumier. The king's writ, or proceſs from 
the courts Sf Weſtminſter, is there of no force ; but his com- 
miffion is. They are not bound by common acts of our par- 
liaments, unleſs particularly named *, All cauſes are origi- 
nally determined by their own officers, the bailiffs and jurats 
of the iſlands; but an appeal lies 0. them to che King 1 in 
council, in the laſt refort. 


ons in America, and elſewhere, are alſo in ſome reſpects ſub- 
mw to the Engliſh laws, Plantations, or colonies in diftant 
b t P. Wus. 329. to that of Tork by flatute 33 Hen. VIII. 


i The biſhoprick of Man, or Sodor, c. 31. | 
or Sodor and Man, was formerly within * 4 Inſt. 236, 


countries, 
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right of occupancy only, by finding them defart and uncul. 
tivated, and peopling them from the mother country; or 
— 2 by: trenties, And. both theſe 
rights are founded upon the law of nature, or at leaſt upon 
that of nations. But there is a difference between theſe two 
ſpecies of colonies, with reſpect to the laws by which they 
are bound, For it hath been held!, that if an uninhabited 
country be diſcovered and planted by Engliſh ſubjects, all 
the Engliſh laws then in being, which are the birthright 
of every ſubject ®, are immediately there in force. But 
this muſt be underſtood with very many and very great re- 
ſtrictions. Such coloniſts carry with them only ſo much 
of the Engliſh law, as is applicable to their own ſituation 
and the condition of an infant colony; ſuch, for inſtance, as 
the general rules of inheritance, and of protection from per- 
fonal injuries. The artificial refinements and diſtinctions in- 
cident to the property of a great and commercial people, the 
laws of police and revenue, (ſuch eſpecially as are inforced 
by penalties) the mode of maintenance for the eſtabliſhed 
clergy, the juriſdiction of ſpiritual courts, and a multitude of 
other proviſions, are neither neceſſary nor convenient for 
them, and therefore are not in force. What ſhall be ad- 
mitted and what rejected, at what times, and under what re- 
ſtrictions, muſt, in caſe of diſpute, be decided in the firſt in- 
ſtance by their own provincial judicature, ſubject to the re- 
viſion and control of the king in council : the whole of their 
conſtitution being alſo liable to be new-modelled and reform- 
ed by the general ſuperintending power of the legiſlature in 
the mother country. But in conquered or ceded countries, 
that have already laws of their own, the king may indeed 


alter and change thoſe laws; but, till he does actually change 


them, the antient laws of the country remain, unleſs ſuch as 
are againſt the law of God, as in the caſe of an inſidel coun- 
try”, Our American plantations are principally of this latter 
ſort, being obtained in the laſt century either by right of con- 

1 Salk. 471. 666. | » - Rep. 17, Calvin's caſe, Show, 


® 2 P. Ws, 75, Parl, C. 34, a 
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queſt and driving out the natives (with what natural juſtice 
I ſhall not at preſent enquire) or by treaties, . And therefore 
the common law of England, as ſuch, has no allowance or 
authority there ; they being no part of the mother country, 
but diſtinct (though dependent) dominions. They are ſubs 
ject however to the control of the parliament z though (like 
Ireland, Man, and the reſt) not W of n. 
ment, unleſs pacticulacty named. 


Wrrn reſpedt to their interior polity, our colonies are 
properly of three ſorts. 1. Provincial eſtabliſhments, the 
conſtitutions of which depend on the reſpectiye commiſſions, 
iſſued by the crown to the governors, and the inſtructions 
which uſually accompany thoſe commiſſions ; under the au- 
thority of which, provincial afſemblies are conſtituted, with 
the power of making local ordinances, not repugnant to the 
laws of England, 2. Proprietary governments, granted out 
by the crown to individuals, in the nature of feudatory prin- 
Cipalities, with all the inferior regalities, and ſubordinate 
powers of legiſlation, which formerly belonged to the owners 
of counties palatine : yet ſtill with theſe expreſs conditions, 
that the ends for which the grant was made be ſubſtantially. 
purſued, and that nothing be attempted which may derogate 
from the ſovereignty of the mother country. 3. Charter go- 
vernments, in the nature of civil corporations, with the 
power of making by-laws for their own interior regulation, 
not contrary to the laws of England; and with ſuch rights 
and authorities as are ſpecially given them in their ſe- 
veral charters of incorporation, The form of government in 
moſt of them is borrowed from that of England, They have 
a governor named by the king, (or in ſome proprietary colo. 
nies by the proprietor) who is his repreſentative or deputy, 
They have courts of juſtice of their own, from whoſe deci- 
ſions an appeal lies to the king in council here in England. 
Their general aſſemblies which are their houſe of commons, 
together with their council of ſtate being their upper houſe, 
with the concurrence of the king or his repreſentative the 
governor, make laws ſuited to their own emergencies. But it 


js particularly declared by ſtatute 7 & 8 W. III. c. 22. that 


2 
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all laws, by-laws, uſages, and cuſtoms, which ſhall be in 
practice in any of the plantations, repugnant to any law, 
made or to be made in this kingdom relative to the ſaid plan- 
tations, ſhall be utterly void and of none effect. And, be- 
cauſe ſeveral of the colonies had claimed the ſole and exclu- 
ſive right of impoſing taxes upon themſelves, the ſtatute 
6 Geo, III. c. 12. expreſsly declares, that all his majeſty's 
colonies and plantations in America have been, are, and of 
right ought to be, ſubordinate to and dependent upon the im- 
perial crown and parliament of Great Britain ; whe have full 
power and authority to make laws and ſtatutes of ſufficient 
validity to bind the colonies and people of America, ſubjects 
of the crown of Great Britain, in all caſes whatſeover. And, 
the province of New York having refuſed to comply with the 
directions of an act of parliament, for ſupplying the king's 
troops with neceſſaries, the ſubordinate legiſlative authority 
of the council and aſſembly of the province was ſuſpended by 
ſtatute 7 Geo. III. c. 59. till the directions of the act were 
complied with. 


Tuxsx are the ſeveral parts of the dominions of the crown 
of Great Britain, in which the municipal laws of England 
are not of force or authority, merely as the municipal laws of 
England. Moſt of them have probably copied the ſpirit. of 
their own law from this original ; but then it receives it's 
obligation, and authoritative force, from being the law of 
the country, 


As to any foreign dominions which may belong to the pe- 
ſon of the king by hereditary deſcent, by purchaſe, or other 
acquiſition, as the territory of Hanover, and his majeſty's 
other property in Germany ; as theſe do not in any wiſe ap- 
pertain to the crown of theſe kingdoms, they are entirely un- 
connected with the laws of England, and do not communi- 
cate with this nation in any reſpect whatſoever, The Eng- 
liſh legiſlature had wiſely remarked the inconveniences that 
had formerly reſulted from dominions on the continent of 
Europe; from the Norman territory which William the con- 
queror brought with him, and held in conjunction with the 

Engliſh 
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110 O the CounTaies Jubjef# to InTron; 
Engliſh throne ; and from Anjou, and it's appendages, which 
fell to Henry the ſecond by hereditary deſcent. They had 


ſeen the nation engaged for near four hundred years together 
in ruinous wars for defence of theſe foreign — till, 


happily for this country, they were loſt under the reign of 
Henry the ſixth. They obſerved that, from that time, the 
maritime intereſts of England were better underſtood and 
more cloſely purſued: that, in conſequence of this attention, 
the nation, as ſoon as ſhe had reſted from her civil wars, 
began at this period to flouriſh all at once; and became 
much more conſiderable in Europe, than when her princes 
were poſſeſſed of a larger territory, and her councils diſ- 
tracted by foreign intereſts. - This experience and theſe 
conſiderations gave birth to a conditional clauſe in the act 
of ſettlement, which veſted the crown in his preſent ma- 
jeſty's illuſtrious houſe, that in caſe the crown and im- 
4 perial dignity of this realm ſhall hereafter come to any per- 
« fon not being a native of this kingdom of England, this 
% nation ſhall not be obliged to engage in any war for. 
< the defence of any dominions or territories which do 
«© not belong to the crown of England, without content 
4 of ooo wel 


WE come now to conſider the kingdom of England in par- 
ticular, the direct and immediate ſubject of thoſe laws, con- 


cerning which we are to treat in the enſuing commentaries. 


And this comprehends not only Wales and Berwick, of 
which enough has been already ſaid, but alſo part of the ſea. 
The main or high ſeas are part of the realm of England, for 
thereon our courts of admiralty have juriſdiction, as will be 
ſhewn hereafter ; but they are not ſubject to the common 
law ?, This main ſea begins at the low-water-mark, But 
between the high-water- mark, and the low- water - mark, 
where the ſea ebbs and flows, the common law and the ad- 


miralty have diviſum imperium, an alternate juriſdiction; one 


upon the water, when it N the other upon the land, 


when it is an ebb 9, 


o Stat. 12 & 13 Will, 1, c 2. | 1 Finch, L. 78. 


p Co, Lat. 260. ay : 
THz 
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Tur Sue of England is able t po add the 
ene eccleſiaſtical, the other civil. 


1. Tus eccleſiaſtical diviſion is, . into two pro- 
vinces, thoſe of Canterbury and Vork. A province is the 
circuit of an arch-biſhop's juriſdiction. Each province con- 
tains divers dioceſes, or ſees of ſuffragan biſhops; ' whereof 
Canterbury includes twenty one, and York three: beſides 
the diſhoprick of the iſle of Man, which was arinexed to the 
province of York by king Henry VIII. Every dioceſe is di- 
vided into archdeaconries, whereof there are fixty in all; each 
archdeaconry into rural deanries, which are the circuit of the 
archdeacon's and rural dean's juriſdiction, of whom hereaf- 


ter; and every deanry is divided into pariſhes *,. 


A PARISH. is that circuit of ground in which the-ſouls un- 
der the care of one parſon or vicar do inhabit.. "Theſe are 
computed to be near ten thouſand in number. How antient 
the diviſion of pariſhes is, may at preſent be difficult to aſcer- 
tain ; for it ſeems to be agreed on all hands, that in the early 
ages of chriſtianity in this iſland, pariſhes were unknown, or 
at leaſt ſignified the ſame that a dioceſe does now. There 
was then no appropriation of eccleſiaſtical dues to any parti- 
cular church; but every man was at liberty to contribute his 
tithes to whatever prieſt or church he pleaſed, provided only 
that he did it to ſome : or, if he made no ſpecial appoint- 
ment or appropriation thereof, they were paid into the handy 
of the biſhop, whoſe duty it was to diſtribute them among 


the clergy, and for other pious purpoſes, 2 — 
own diſcretion *, 


Mz Camden lays, England was divided into pariſhes by 
archbiſhop Honorius about the year 630. Sir Henry Hobart * 
Jays it down, that pariſhes were firſt erected by the council of 
Lateran, which was held 4. D. 1179. Mm rp 


Co. Litt. 94. N Hob. 296. 
Gibſon's Briten, ö u in his Britannia. 
5 $eld, of tith, 9. 4. 2 Ink, 646. vw Hob,:9 « 

1 5 from 


? _ 2 

i r — . 1 82 — 

* N * — 
2 2 * 8 * pp 
x - 22 8 v = . > 2 1 * "ads — 7-4 x4 C a 
« . x * y yy > * 
— 28 * = ** — 4 7 8 = = —— 
4 * wy 


+ — - 4 43k 8 4 © 
rn * 4 
* Is IAC 3 4 — * * 
ZE IRENE * EXECS 
3 . 1 2 2 2 
5 * - * = Per 


* 


12 Of the Coun rains ſubjeft. to lr ab 


from the other, and both of them perhaps from the truth; 
which will probably be found in the medium between the two 
extremes. For Mr Selden has clearly ſhewn *, that the 
clergy lived in common without any divifion of pariſhes, 


long after the time mentioned by Camden. And it appears 
from the Saxon laws, that pariſhes were in being long be- 


fore the date of that council of n to which they are 
aſcribed by Hobart. 


Ws find the diſtinction of pariſhes, nay even of mother- 
churches, ſo early as in the laws of king Edgar, about the 
year 970. Before that time the conſecration of tithes was in 
general arbitrary; that is, every man paid his own (as was 
before obſerved) to what church or pariſh he pleaſed. But this 
being liable to be attended with either fraud, or at leaſt ca- 
price, in the perſons paying; and with either jealouſies or mean 
compliances in ſuch as were competitors for receiving them; 
it was now ordered by the law of king Edgar, that dentur 
ic omnes decimae primariae eccleſiae ad quam parochia pertinet.“ 


However, if any thane, or great lord, had a church within 


his own demeſnes, diſtinct from the mother-church, in the 
nature of a private chapel ; then, provided ſuch church had a 
coemitery or conſecrated place of burial belonging to it, he 
might allot one third of his tithes for the maintenance of the 
officiating miniſter : but, if it had no coemitery, the thane 
muſt himſelf have maintained his chaplain by ſome other 
means; for in ſuch caſe all his tithes were ordained to be paid 
to the primariae eccleſiae or mother-church . 


Turs proves that the kingdom was then univerſally di- 
vided into pariſhes ; which diviſion happened probably not 
all at once, but by degrees. For it ſeems pretty clear and 
certain, that the boundaries of pariſhes were originally aſcer- 
tained by thoſe of a manor or manors: ſince it very ſeldom 
happens that a manor extends itſelf over more pariſhes than 


one, though there are often many manors in one pariſh. 


x of tithes, e. 9, z Ibid, c. 2. See alſo the laws of king 
Y c. 1. | Canute, c. 11. about the year 1030. 


The 


= 


. tie Laws S Exot ausn?! 114 
Tue lords, as chriſtianity fpread itſelf, began to build 
churches upon their own demeſnes or waſtes, to accommo- 
date their tenants in one or two adjoining lordſhips; and, in 
order to have divine ſervice regularly performed therein, 
obliged all their tenants to appropriate their tithes to the 
maintenance of the one officiating miniſter, inſtead of leaving 
them at liberty to diſtribute them among the clergy of the 
dioceſe in general: and this tract of land, the tithes whereof 
were fo appropriated, formed a diſtinct pariſh, Which will 
well enough account for the frequent intermixture of pariſhes 
one with another. For if a lord had a parcel of land de- 
tached from the main of his eſtate, but not ſufficient to form 
a pariſh of itſelf, it was natural for him to endow his newly 
erected church with the tithes of thoſe disjointed lands; eſpe- 
cially if no church was then built in any lordſhip adjoining 


to thoſe outlying parcels. 


Tuvus pariſhes were gradually formed, and pariſh church- 
es endowed with the tithes that aroſe within the circuit aſ- 
ſigned, But fome lands, either becauſe they were in the 
hands of irreligious and careleſs owners, or were ſituate in 
foreſts and deſart places, or for other now unſearchable rea- 
ſons, were never united to any pariſh, and therefore conti- 
nue to this day extraparochial ; and their tithes are now by 
immemorial cuſtom payable to the king inſtead of the biſhop, 
in truſt and confidence that he will diſtribute them, for the 
general good of the church“: yet extraparochial waſtes and 
marſh-lands, when improved and drained, are by the ſtatute 
17 Geo. II. c. 37. to be aſſeſſed to all parochial rates in the 
pariſh next adjoining. And thus much for * eccleſiaſtical 


diviſion of this kingdom. 


2. THz civil diviſion of the territory of England is into 
counties, of thoſe counties into hundreds, of thoſe hundreds 
into tithings or towns. Which diviſion, as it now ſtands, 
ſeems to owe it's original to king Alfred: who, to prevent 2 


2 2 Inſt, 647, 2 Rep. 44. Cro, Eliz. 512, 


Vor. I, H l 
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the rapines and diſorders which formerly prevailed in the 


realm, inſtituted tithings ; ſo called, from the Saxon, be- 
cauſe ten freeholders with theit families compoſed one. heſe 
all dwelt together, and were ſureties or free pledges to the 


king for the good behaviour of each. other; and, if any of- 


fence was committed. in their diſtrict, they were bound to. 
have the offender forthcoming *. And therefore antiently no 
man was ſuffered to abide in England above forty days, un- 
leſs he were enrolled in ſome tithing or decennary e. One of 
the principal inhabitants of the tithing is annually appointed. 
to preſide over the reſt, being called the tithing- man, the 
headborough, (words which ſpeak their own etymology) 
and in ſome countries the borſholder, or borough's-ealder, 
being ſuppoſed the diſereeteſt man in the borough, town, 


or tithing ©, 


_ TiTHINGs, towns, or vills, are of the ſame ſignification 
in law; and are faid to have had, each of them, originally a 
church and celebration of divine fervice, ſacraments, and. 
burials* : though that ſeems to be rather an eccleſiaſtical, 


than a civil diſtinction. The word town or vill is indeed, 
by the alteration of times and language, now become a ge- 
nerical term, comprehending under it the ſeveral ſpecies of 
cities, boroughs, and common towns. A city is a town in- 


corporated, which is or hath. been the ſee of a. biſhop : and 
though the biſhoprick be diſſolved, as at Weſtminſter, yet 


ſtill it remaineth a city . A borough is now underſtood to be 


à a town, either corporate or not, that ſendeth burgeſſes to 


parliament *®. Other towns there are, to the number fir Ed- 

ward Coke ſays“ of 8803, which are neither cities nor bo- 

roughs ; ſome of which have the privileges of markets, and 

ethers not; but both are equally towns in law. To ſeveral 

of theſe towns there are ſmall appendages belonging, called 
b Flt, 3. 47. This the laws of king < Mir. c. 7. J. 3 


Edward the confeſſor, c..20, vary juſtly 4 Finch, L. 8. 
intitle ** ſumma et maxima ſecuritas, per e 1 Inſt, 715. 


% quam ammis ſtatu firmiſſime ſuſtinentur; f Co, Litt. 109, 


zune boc modo fiebat, quod ſub de- E Litt. F. 164. 
c cepnali fide juſfione — M wniverſis Þ f laſt, 116. 
* r.. 
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hamlets z which are taken notice of in the ſtatute of Exeter |, 
which makes frequent. mention of entire vills, demi-vills, 
and hamlets. Entire vills fir Henry Spelman * conjectures 
to have conſiſted of ten freemen, or frank-pledges, demi-vills 
of five, and hamlets of leſs than five. Theſe little collecti- 
ons of houſes are ſometimes under the ſame adminiſtration as 
the town itſelf, ſometimes governed by ſeparate officers ; in 
which laſt caſe they are, to ſome purpoſes in law, looked upon as 
diſtin townſhips. Theſe towns, as was before hinted, con- 
tained each originally but one pariſh, and one tithing z 
though many of them now, by the encreaſe of inhabitants, 
are divided into ſeveral pariſhes and tithings ; and, ſome- 
times, where there is but one pariſh there are two or more 
vills or tithings. 


As ten families of freeholders made up a town or tithing, 
ſo ten tithings compoſed a ſuperior diviſion, called a hun- 
dred, as conſiſting of ten times ten families. The hundred 
is governed by an high conſtable or bailiff, and formerly there 
was regularly held in it the hundred court for the trial of 
cauſes, though now fallen into diſuſe. In ſome of the more 
northern counties theſe hundreds are called wapentakes !, 


THE ſubdiviſion of hundreds into tithings ſeems to be moſt 
peculiarly the invention of Alfred: the inſtitution of hun- 
dreds themſelves he rather introduced than invented. For 
they ſeem to have obtained in Denmark ® : and we find that 
in France a regulation of this ſort was made above two hun- 
dred years before; ſet on foot by Clotharius and Childebert, 
with a view of obliging each diſtrict to anſwer for the robbe- 
ries committed in it's own diviſion. Theſe diviſions were, 
in that country, as well military as civil: and each contain- 
ed a hundred freemen, who were ſubject to an officer called 
the centenarius ; a number of which centenarii were themſelves 
ſubject to a ſuperior officer called the count or comes . And 


i 14 Edw. I. m Seld, tit, of h 
* Gloſſ. 274. n | Monteſq, Sp, L. 3 
1 Seld. in Forteſe, c. 24. | 
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indeed ſomething like this inſtitution of hundreds may be 
traced back as far as the antient Germans, from whom were 
derived both the Franks who became maſters of Gaul, and 
the Saxons who ſettled in England: for both the thing and 


© - the name, uu territorial aſſemblage of perſons, foam which 


afterwards the territory itſelf might probably receive it's deno- 
mination, were well known to that warlike people. Cente- 


40 ni ex ſingulit pagis ſunt, 1dque ipſum inter ſuos vocantur ; et 


guad primo numerus fuit, jam namen at hon . 


Ax indefinite number of theſe hundreds male up a county 

or ſhire. Shire is a Saxon word ſignifying a diviſion z- but a 
county, comitatus, is plainly derived from comes, the count 
of the Franks; that is, the earl, or alderman (as the Saxons 
called him) of the ſhire, to whom the government of it was 
intruſted. This he uſually exerciſed by his deputy, ſtill 
called in Latin vice-comes, and in Engliſh the ſheriff, ſhrieve, 
or ſhire-reeve, ſignifying the officer of the ſhire; upon whom 
by proceſs of time the civil adminiſtration of it is. now totally 
devolyed. In ſome counties there is an intermediate diviſi- 
on, between the ſhire and the hundreds, as lathes in Kent, 
and rapes in Suſſex, each of them containing about three or 
four hundreds apiece, Theſe had formerly their lathe-reeves- 
and rape-reeves, acting in ſubordination to the ſhire-xeeve, 
Where a county is divided inte three of theſe. intermediate 
juriſdictions, they are called trithings ?, which were anti- 
ently governed by a trithing-reeve. Theſe trithings ſtill 
ſubſiſt in the large county of Vork, where by an eaſy cor- 
ruption they are denominated ridings; the north, the eaſt, 
and the weſt- riding. The number of counties in England 
and Wales have been different at different times: at preſent 
there are forty in England, and twelve in Wales. 


THREE of theſe counties, Cheſter, Durham, and Lancaſ- 
ter, are called counties palatine. The two former are ſuch 
by preſcription, or immemorial cuſtom ; or, at leaſt as old as 

© Tacit. de morib, German, 6, LL. Edu. c. 34. 
| the 
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the Norman conqueſt : the latter was created by king 

III, in favour of Henry Plantagenet, firſt earl and 
then duke of Lancafter * ; whoſe heireſs being married to 
John of Gant the king's fon, the franchiſe was greatly en- 
larged and confirmed in parliament *, to honour John of 
Gant himſelf, whom on the death of bis father-in-law, the 
king had alſo created duke of Lancaſter .. Counties palatine 
are ſo called a pelatio ; becauſe the owners thereof, the earl 
of Cheſter, the biſhop of Durham, and the duke of Lancaſ- 
ter, had in thoſe counties jura regalia, as fully as the king 
hath in his palace; regalem peteiatem in omnibus, 2s Brac- 
ton expreſſes it. They might pardon treaſons, murders, 
and felonies ; they appointed all judges aud juſtices of the 
peace; all writs. and indictments ran in their names, as in 
other counties in the king's; and all offences were faid to be 
„ and not, as in other places, contra 
Facem domini regis *, And indeed by the antient law, in all 
peculiar juriſdictions, offences were ſaid to be done againſt 
his peace in whoſe court they were tried ; in a court leet, 
contra pacem domini z in the court of a exdpatation, contra 
pacem balliverum ; in the ſheriff's court or tourn, contra pa- 
cem vice-comitis*, Theſe palatine privileges (ſo ſimilar to the 
regal independent juriſdictions, uſurped by the great barons 
on the continent, during the weak and infant ſtate of the firſt 
feodal kingdoms in Europe 7) were in all probability ori- 
ginally granted to the counties of Cheſter and Durham, be- 
cauſe they bordered upon enemies countries, Wales and 
Scotland : in order that the owners, being encouraged by ſo 
large an authority, might be the more watchful in it's de- 
fence ; and that the inhabitants, having juſtice adminiſtered 
at home, might not be obliged to go out of the county, and 
leave it open to the enemies incurſions. And upon this ac- 
count alſo there were formerly two other counties palatine, 


q Seld, tit. hon. 2. 5. 8. 2215. 7 Rym. 138. 
r Pat, 25 Edw, III. p. 1. m. 18. J. 3. c. 8.4.4. 

Seld. ibid, Sandford's gen, hift. 112, * 4 Inſt, 204. 

4 Inſt. 204. x Seld, in Hengham ma gu. c. 2. 
Cart. 36 Edw. III. 3. g. Y Robertſon, Cha. V. i. 60 


* Pat. 51 Edto. III. Ms 33. Plowd, s 
H 3 Pembrokeſhire 
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Pembrokeſhire and Hexhamſhire, the latter now united with 
Northumberland : but theſe were aboliſhed by parliament, 
the former in 27 Hen. VIII, the latter in 14 Eliz. And 


in 27 Hen. VIII likewiſe, the powers before mentioned of 
owners of counties palatine were abridged ; the reaſon for 


their continuance in a manner ceaſing : though till all writs 
are witneſſed in their names, and all forfeitures for treaſon 
by the common law accrue to them *, 


Or theſe three, the county of Durham is now the only 
one remaining in the hands of a ſubject. For the earldom 
of Cheſter, as Camden teſtifies, was united to the crown by 
Henry III, and has ever ſince given title to the king's eldeſt 
ſon. And the county palatine, or duchy, of Lancaſter was 
the property of Henry of Bolingbroke, the ſon of John of 
Gant, at the time when he wreſted the crown from king Ri- 
chard II, and aſſumed the title of Henry IV, But he was too 
prudent to ſuffer this to be united to the crown; leſt, if he 
Joſt one, he ſhould loſe the other alſo. For, as Plowden * 
and fir Edward Coke b obſerve, © he knew he had the duchy 
of Lancaſter by ſure and indefeaſible title, but that his 
<< title to the crown was not ſo aſſured ; for that after the 
<< deceaſe of Richard II the right of the crown was in the 


heir of Lionel duke of Clarence, ſecand fon of Edward III; 


John of Gant, father to this Henry IV, being but the 
fourth ſon.” And therefore he procured an act of parlia- 
ment, in the firſt year of his reign, ordaining that the duchy 
of Lancaſter, and all other his hereditary eſtates, with all their 
royalties and franchiſes, ſhould remain to him and his heirs for 
ever; and ſhould remain, deſcend, be adminiſtered, and govern- 
ed, in like manner as if he never had attained the regal dignity: 
and thus they deſcended to his ſon and grandſon, Henry V 
and Henry VI; many new territeries and privileges being 
annexed to the duchy by the former © Henry VI being at- 


_ tainted in 1 Edw. IV, this duchy was declared in parliament 


2 4. Inſt. 205. c Parl. 2 Hen, V. u. 30. 3 Hen, V. 
* 215. . 15. 
b 4 Inſt. 205. to 
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to have become forfeited to the crown *, and at the ſame time 
an act was made to incarporate the duchy of Lancaſter, to 
continue the county palatine (which might otherwife have 
determined by the attainder ) and to make the ſame parcel 
of the duchy : and, farther, to veſt the whole 'in king Ed- 
ward TV and his heirs, kings of England, for ever; but under 
a ſeparate guiding and governance from the other inheritances 
of the crown. And in 1 Hen. VII another act was made, to 
reſume ſuch part of the duchy lands as had been diſmem- 
bered from it in the reign of Edward IV, and to velt the in- 
heritance of the whole in the king and his heirs for ever, as. 
amply and largely, and in like manner, form, and condition, 
ſeparate from the crown of England and poſſeſſion of the 
ſame, as the three Henries and Edward IV, or any of them, 


had and held the ſame . 


Tus iſle of Ely is not a county palatine, though ſome- 
times erroneouſly called ſo, but only a royal franchiſe : the 
biſhop having, by grant of king Henry the firſt, jura regalia 


within the iſle of Ely ; whereby he exerciſes a juriſdiction 
over all cauſes, as well criminal as civil 5, 


d x Ventr. 155. 

© 1Ventr. 157. 

Some have entertained an opinicn, 
(Plowd, 220, 1, 2. Lamb, Archeion, 
233+ 4 Inſt, 206.) that by this act the 
right of the duchy veſted only in the na. 
tural, and not in the political perſon of 
king Henry VII, as formerly in that of 
Henry IV; and was deſcendible to his 
natural heirs, independent-of the ſucceſ- 
ſion to the crown, And, if this notion 
were well founded, it might have be- 
come a very curious queſtion at the time 
of the revolution in 1688, in whom the 
right of the duchy remained after king 


James's abdication, and previous to the 


attainder of the pretended prince of 
Wales, But it is obſervable, that inthe 
ſame act the duchy of Cornwall is alſo 
veſted in king Henry VII and his heirs ; 
which could never be intended in any 
event to be ſeparated from the inberi- 


tance of the crown. And indeed it 


ſeems to have been underſtood very early 
after the ſtatute of Henry VII, that the 
duchy of Lancaſter was by no means 
thereby male a ſeparate inheritance from 
the reſt of the royal patrimony z ſince it 
deſcended, with the crown, to the half- 
blood in the inſtances of queen Mary and 
queen Elizabeth : which it could not 
have done, as the eſtate of a mere duke 
of Lancafter, in the common courſe of 
legal deſcent, The better opinion there- 
fore ſeems to be that of thoſe judges, who 
held (Plowd, 221.) that, notwithſtand- 
ing the ſtatute of Henry VII (which was 
only an act of reſumption) the duchy 
ſtill remained as eſtabliſhed by the act of 
Edward IV; ſeparate from the other 
poſſeſſions of the crown in. order and gos 
vernment, but united in point of inheri- 
tance, 
8 4 Inſt, 220. 
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Turns are alſo counties corporate : which are certain 
Cities and towns, ſome with more, ſome with leſs territory 
annexed to them ; to which out of ſpecial grace and favour 
the kings of England have granted to be counties of them- 
ſelves, and not to be comprized in any other county; but to 
be governed by their own ſheriffs and other magiſtrates, ſa 
that no officers of the county at large have any power to in- 
| termeddle therein. Such are London, York, Briſtol, Nor- 
wich, Coventry, and many others. And thus much of the 


countries ſubject to the laws of England, 
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COMMENTARIES 


LAWS or ENGLAND. 


Bo o x THE FIRST, 


Or Tus RIGHTS or PERSONS, 


CHAPTER THE FIRST. 


OF TEE aBsoLuTE RIGHTS or 
INDIVIDUALS. 


HE objects of the laws of England are ſo very 
numerous and extenſive, that, in order to conſi- 


der them with any tolerable eaſe and perſpicuity, 

it will be neceſſary to diſtribute them methodi- 

cally, under proper and diſtinct heads; avoiding as much as 
poſſible diviſions too large and comprehenſive on the one 


hand, and too trifling and minute on the other; both of 
Which are equally productiye of confuſion, 


Now, 


1 The: R101 Boox 1. 


U as ee law is a rule of civil conduct, com- 
manding what is right, and prohibiting what is wrong; or, as” 
Cicero i, and after him our Bractonb, have expreſſed it, ſanc- 
tio juſta, ule honefta et prohibens contraria; it follows, that 
the primary and principal objects of the law are RIGHTS, 
and NON OS. In the proſecution therefore of theſe com- 
mentaries, I ſhall follow this very ſimple and obvious divi- 
ſion; and ſhall in the firſt place conſider the rights that are 
commanded, and ſecondly the wrongs that are forbidden, by 
the laws of England. 


RicnT are however liable to another ſubdiviſion: being 
either, firſt, thoſe which concern and are annexed to the 
perſons of men, and are then called jura perſonarum or the 
rights of perſons; or they are, ſecondly, ſuch as a man may 
acquire over external objects, or things unconnected with 
his perſon, which are ſtiled jura rerum or the rights of things, 
Wrongs alſo are diviſible into, firſt, private wrongs, which, 
being an infringement merely of particular rights, concern 
individuals only, and are called civil injuries; and ſecondly, 
public wrongs, which, being a breach of general and public 
rights, affect the whole community, and are called crimes 
and miſdemeſnors. 


THe objects of the laws of England falling into this four- 
fold diviſion, the preſent commentaries will therefore conſiſt 
of the four following parts: 1. The rights of perſons ; with the 
means whereby ſuch rights may be either acquired or loſt, 

2. The rights of things; with the means alſo of acquiring and 
loſing them. 3. Private wrongs, or civil injuries; with the 


means of redrefling them by law. 4. Public wrongs, or 


crimes and miſdemeſnors ; with the means of prevention and 


puniſhment. 


WE are now, firſt, to conſider the rights of perſons; with 


the means of acquiring and loſing them. 


2 31 Philipp, a2. d J. 1. c. 3. 


Now 


Now the rights of perſons that are commanded to be ob- 
ſerved by the municipal law are of two ſorts: firſt, ſuch 
as are due from every citizen, which are uſually called civil 
duties ; and, ſecondly, ſuch as belong to him, which is the 
more popular acceptation of rights or jura. Both may indeed 
be comprized in this latter diviſion ; for, as all ſocial duties 
are of a relative nature, at the ſame time that they are due 
from one man, or ſet of men, they muſt alſo be due 10 ano- 
ther. But I apprehend it will be more clear and eaſy, to 
confider many of them as duties required from, rather than as 
rights belonging to, particular perſons. Thus, for inſtance, 
allegiance is uſually, and therefore moſt eafily, conſidered as 
the duty of the people, and protection as the duty of the ma- 
giſtrate ; and yet they are, reciprocally, the rights as well as 
duties of each other. Allegiance is the right of the magiſ- 
trate, and protection the right of the people. 


 PzRsONs allo are divided by the law into either natural 
perſons, or artificial, Natural perſons are ſuch as the 
God of nature formed us; artificial are ſuch as are created 
and deviſed by human laws for the purpoſes of ſociety 'and 
government, which are called corporations or bodies politic, 


THz rights of perſons conſidered in their natural capacities 
are alſo of two ſorts, abſolute, and relative. Abſolute, which 
are ſuch as appertain and beleng to particular men, merely as 
individuals or ſingle perſons : relative, which are incident to 
them as members of ſociety, and ſtanding in various relations 
to each other, The firſt, that is, abſolute rights, will be the 
ſubject of the preſent chapter, | 


By the abſolute rights of individuals we mean thoſe which , 
are ſo in their primary and ſtricteſt ſenſe ; ſuch as would be- 
long to their perſons merely in a ſtate of nature, and which 
every man is intitled to enjoy, whether out of ſociety or in it. 
But with regard to the abſolute duties, which man is bound 
to 
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to perform conſidered as a mere individual, it is not to be ex- 
pected that any human municipal laws ſhould at all explain 
or enforce them. For the end and intent of ſuch laws being 


only to regulate the behaviour of mankind, as they are mem- 


bers of ſociety, and ſtand in various relations to each other, 
they have conſequently no buſineſs or concern with any but 
ſocial or relative duties. Let 4 man therefore be ever fo 
abandoned in his principles, or vitious in his practice, pro- 


vided he keeps his wickedneſs to himſelf, and does not offend 


againſt the rules of public decency, he is out of the teach of 
human laws. But if he makes his vices public, though they 
be ſuch as ſeem principally to affect himſelf, (as drunkenneſs, 
or the like) they then become, by the bad example they ſet, 
of pernicious effects to ſociety ; and therefore it is then the 


buſineſs of human Jaws to correct them. Here the circum- 
Nance of publication is what alters the nature of the caſe, 


Public ſobriety is a relative duty, and therefore enjoined by 
our laws; private ſobriety is an abſolute duty, which, whe- 
ther it be. performed or not, human tribunals can never 
know); and therefore they can never enforce it by any civil 
ſanction. But with reſpect to rights, the caſe is different, 
Human laws define and enforce as well thoſe rights which 


belong to a man conſidered. as an individual, as thoſe which 


belong to him conſidered as related to others, 


Fox the principal aim of ſociety is to protect individuals in 
the enjoyment of thoſe abſolute rights, which were veſted in 
them by the immutable laws of nature; but which could not 
be preſerved in peace without that mutual aſſiſtance and inter- 
courſe, which is gained by the inſtitution of friendly and ſo- 
cial communities. Hence it follows, that the firſt and pri- 


mary end of human laws is to maintain and regulate theſe ab» 


felnte rights of individuals. Such rights as are ſocial and re- 
lative reſult from, and are poſtcrior to, the formation of {fates 
and ſocieties : ſo that to maintain and fegulate theſe is clearly 
a ſubſequent conſideration, And therefore the principal 


view of human laws is, or ought always to be, to explain, 


protect, and enforce ſuch rights as are abſolute, which in 


themſelves 
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themſelves are few and ſimple ; and, then, ſuch rights as are 
relative, which arifing from a variety of connexions, will be 
far more numerous and more complicated, Theſe will take 
up a greater ſpace in any code of laws, and hence may ap- 
pear to be more attended to, though in reality they are not, 
than the rights of the former kind. Let us therefore proceed 
to examine how far all laws ought, and how far the laws 
of England actually do, take notice of theſe abſolute rights, 
and provide for their laſting ſecurity, 


= 1 


1 66 


THe abſolute rights of man, conſidered as a free agent, en- 
dowed with diſcernment to know good from evil, and with 
power of chooſing thoſe meaſures which appear to him to be 
moſt deſirable, are uſually ſummed up in one general appel- 
lation, and denominated the natural liberty of mankind. 
This natural liberty conſiſts properly in a power of acting as 
one thinks fit, without any reſtraint or control, unleſs by the 
law of nature ; being a right inherent in us by birth, and 
one of the gifts of God to man at his creation, when he en- 
dued him with the faculty of free-will, But every man, 
when he enters into ſociety, gives up a part of his natural li- 
berty, as the price of fo valuable a purchaſe z and, in conſi- 
deration of receiving the advantages of mutual commerce, 
obliges himſelf to conform to thoſe laws, which the commu- 
nity has thought proper to eſtabliſh. And this ſpecies of le- 
gal obedience and conformity is infinitely more defirable, than 
that wild and ſavage liberty which is ſacrificed to obtain it. 
For no man, that conſiders a moment, would wiſh to retain 
the abſolute and uncontroled power of doing whatever he 
pleaſes : the conſequence of which is, that every other man 
would alſo have the ſame power; and then there would be no 
ſecurity to individuals in any of the enjoyments of life, Po- 
litical therefore, or civil, liberty, which is that of a member 
of ſociety, is no other than natural liberty ſo far reſtrained by 
human laws (and no farther) as is neceflary and expedient 
for the general advantage of the publick . Hence we may 
collect that the law, which reſtrains a man from doing miſ- 


© Facultss qui, qued cuigue facere libet, nit quid jure protibetur, Inſt. 1. 3. 1. 
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126 The RIo urs Boox I. 
chief to his fellow citizens, though it diminiſhes the natural, 
increaſes the civil liberty of-mankind : but every wanton and 


| cauſeleſs reſtraint of the will of the ſubject, whether prac- 


ticed by a monarch, a nobility, or a popular aſſembly, is a 
degree of tyranny. Nay, that even laws themſelves, whe- 
ther made with or without our conſent, if they regulate and 


conſtrain our conduct in matters of mere indifference, with- 


out any good end in view, are laws deſtructive of liberty: 
whereas if any public advantage can ariſe from obſerving ſuch 
precepts, the control of our private inclinations, in one or 
two particular points, will conduce to preſerve our general 
freedom in others of more importance ; by ſupporting that 
ſtate, of ſociety, which alone can ſecure our independence. 
Thus the ſtatute of king Edward IV 4. which forbad the fine 
gentlemen of thoſe times (under the degree of a lord) to wear 
pikes upon their ſhoes or boots of more than two inches .in 
length, was a law that favoured of oppreſſion ; becauſe, how- 
ever ridiculous the faſhion then in uſe might appear, the re- 
ſtraining it by pecuniary penalties could ſerve no purpoſe of 
common utility, But the ſtatute of king Charles II *, which 
preſcribes a thing ſeemingly as indifferent; viz? a dreſs for 
the dead, who are all ordered to be buried in woollen ; is a 
law conſiſtent with public liberty, for it encourages the ſtaple 
trade, on which in great meaſure depends the univerſal 
good of the nation. So that laws, when prudently framed, 
are by no means ſubverſive but rather introductive of liberty; 
for (as Mr. Locke has well obſerved ) where there is no law 
there is no freedom. But then, on the other hand, that con- 
ſtitution or frame of government, that ſyſtem of laws, is 
alone calculated to maintain civil liberty, which leaves the 
ſubje entire maſter of his own conduct, except in thoſe 
points wherein the public good requires ſome direction or 


reſtraint. 


Tux idea and practice of this political or civil liberty flou- 
riſh in their higheſt vigour in theſe kingdoms, where it falls. 
4 3 Edw. NV. c. ;. f on Gov, p. 2. & 57. 
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little ſhort of perfection, and can only be loft or deſtroyed by 
the folly or demerits of it's owner: the legiſlature, and of 
courſe the laws of England, being peculiarly adapted to the 
preſervation of this ineſtimable bleſſing even in the meaneſt 
ſubject. Very different from the modern conſtitutions of 
other ſtates, on the continent of Europe, and from the ge- 
nius of the imperial law; which in general are calculated to 
veſt an arbitrary and deſpotic power, of controlling the ac- 
tions of the ſubject, in the prince, or in a few grandees. And 
this ſpirit of liberty is ſo deeply implanted in our conſtituti- 
on, and rooted even in our very ſoil, that a ſlave or a negro, 
the moment he lands in England, falls under the protection 
of the laws, and fo far becomes a freeman ?; though the maſ- 
ter's right to his fervice may poſſibly ſtill continue. | 


Taz abſolute rights of every Engliſhman, (which, taken 
in a political and extenſive ſenſe, are uſually called their li- 
berties) as they are founded on nature and reaſon, ſo they are 
coeval with our form of government; though ſubject at times 
to fluctuate and change: their eſtabliſhment (excellent as it 
is) being ſtill human. At ſome times we have ſeen them de- 
preſſed by overbearing and tyrannical princes ; at others fo 
luxuriant as even to tend to anarchy, a worſe ſtate than ty- 
ranny itſelf, as any government is better than none at all. 
But the vigour of our free conſtitution has always delivered 
the nation from theſe embarraſſments: and, as ſoon as the 
conyulſions conſequent on the ſtruggle have been over, the 
ballance of our rights and liberties has ſettled to it's proper 
level; and their fundamental articles have been from time to 
time aſſerted in parliament, as often as they were thought to 
be in danger, 


FissrT, by the great charter of liberties, which was obtain- 
ed, ſword in hand, from king John; and afterwards, with 
ſome alteratjons confirmed in parliament by king Henry the 
third, his ſon. Which charter contained very few new 
grants; but, as fir Edward Coke obſerves, was for the moſt 
part declaratory of the principal grounds of the fundamental 


© Salk, 666, See ch. 24; * 2 Inſt, proc. 


laws 


128 The Ricnts Boos E 


laws of England. Afterwards by the ſtatute called cn 
tio cartarum i, whereby the great charter is directed to be al- 
lowed as the common law; all judgments contrary to it are 
declared void; copies of it are ordered to be ſent to all cathe - 
dral churches, and read twice a year to the people; and ſen- 
tence of excommunication is directed to be as conſtantly de- 
nounced againſt all thoſe that by word, deed, or counſel, act 
contrary thereto, or in any degree infringe it. Next by a 
multitude of ſubſequent corroborating ſtatutes (fir Edward 
Coke, I think, reckons thitty-two*,) from the firſt Edward 
to Henry the fourth. Then, after a long interval, by the pe- 
titien of right ; which was a parliamentary declaration of the 
| liberties of the people, aſſented to by king Charles the firſt in 
the beginning of his reign. Which was cloſely followed by 
the ſtill more ample conceſſions made by that unhappy prince 
to his parliament, before the fatal rupture between them; and 
by the many ſalutary laws, particularly the habeas corpus act, 
paſſed under Charles the ſecond. To theſe ſucceeded the bill 
of rights, or declaration delivered by the lords and commons 
to the prince and princeſs of Orange 13 February 1688; and 
afterwards enacted in parliament, when they became king 
and queen: which declaration concludes in theſe remarkable 
words; and they do claim, demand, and inſiſt upon, all 
and ſingular the premiſes, as their undoubted rights and li- 
<« herties.” And the act of parliament itſelf recognizes << alt 
« and ſingular the rights and liberties aſſerted and claimed in 
« the ſaid declaration to be the true, antient, and indubita- 
« ble rights of the people of this kingdom.“ Laſtly, theſe li- 
berties were again aſſerted at the commencement of the pre- 
ſent century, in the ac of ſettlement", whereby the crown was 
limited to his preſent majeſty's illuſtrious houſe : and ſome 
new proviſions were added, at the ſame fortunate aera, for © 
better ſecuring our religion, laws, and liberties ; which the 
ſtatute declares to be the birthright of the people of Eng- 
* land,” according to the antient doctrine of the common 
law“. 
i 25 Edw. J. | aan Hoc. 
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Tuvs RR for the declaration of ouc «riches and liber. 

ties. The rights themſelves, thus defined by theſe ſeveral 
ſtatutes, conſiſt in a number of private immunities ; which 
will appear, from what has been premiſed, to be indeed no 
other, than either that re/iduum of natural liberty, which is 
not required by the laws of ſociety to be ſacrificed to public 
convenience; or elſe thoſe civil privileges, which ſociety hath 

engaged to provide, in lieu of the natural liberties ſo given 
up by individuals. Theſe therefore were formerly, either by 
inheritance or purchaſe, the rights of all mankind ; but, in 
moſt other countries of the world being now more or Jeſs de- 


baſed and deſtroyed, they at preſent may be ſaid to remain, in 


a peculiar and emphatical manner, the rights of the people 
of England. And theſe may be reduced to three principal or 
primary articles ; the right of perſonal ſecurity, the right of 
perſonal liberty, and the right of private property: becauſe 
as there is no other known method of compulſion, or of 
abridging man's natural ſree will, but by an infringement 
or diminution of one or other of theſe important rights, the 
preſervation of theſe, inviolate, may juſtly be ſaid to include 
the preſervation of our civil immunities in their largeſt and 
moſt extenſive ſenſe. 


I. Tux right of perſonal ſecurity conſiſts in a perſon's legal 
and uninterrupted enjoyment of his life, his limbs, his body, 
his health, and his reputation. 


1. Lit is the immediate gift of God, a right inherent by 
nature in every individual; and it begins in contemplation of 
law as ſoon as an infant is able to ſtir in the mother's womb. 
For if a woman is quick with child, and by a potion or other- 


killeth it in her womb; or if any one beat her, whereby 


* — 


the child dieth in her body, and ſhe is delivered of a dead : 


child; this though not murder, was by the antient law homi- 
cide or manſlaughter . But fir Edward Coke doth not look 
Si aliguis mulierem praegnantem per- matum fuerit, et maxime fi fuerit anima 


c erit, ce ci reneman dederit, per guid tum, facit 9 Bracton. (a J- 


feceerit abortivam ; 3 A puer perium Jan for- c. 21. 


ta... 1 upon 
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upon this offence in quite ſo atrocious a a light, bur a 6 rely OY 
A heinous miſdemeſnor?, ene | 


Ax infant in ventre ſa mere, or in the mother's: womb, i is 
* * in law to be born for many purpoſes. It is capable 
of having a legacy, or a ſurrender of a copyhold eſtate made 
to it. It may have a guardian aſſigned to it ; and it is ena- 
bled to have an eſtate limited to it's uſe, and to take after- 
wards by fuch limitation, as if it were then actually born *. 
Kind in this point the civil law-agrees with. ours. Lg vet 


2. A man's limbs, (by which for the proſent we only un- 
derſtand thoſe members which may be uſeful to him in fight, 

and the loſs of which alone amounts to mayhem by the com- 
mon law) ate alſo the gift of the wiſe creator; to enable man 
to protect himſelf from external injuries in a ſtate of nature. 


To theſe therefore he has a natural inherent right; and they 
cannot be wantonly deſtroyed or diſabled without a manifeſt 


breach of civil liberty. 


Born the life and limbs of a man are of ſuch high value, 
in the eſtimation of the law of England, that it pardons even 
homicide if committed /e defendendo, or in order to preſerve 
them. For whatever is done by a man, to fave either life or 
member, is looked upon as done upon the higheſt neceflity 
and compulſion. Therefore if a man through fear of death 
or mayhem is prevailed upon to execute a deed, or do any 
other legal act; theſe, though accompanied with all other 
the requiſite ſolemnities, may be afterwards avoided, if forced 
upon him by a well-grounded apprehenſion of loſing his life, 
or even his limbs, in caſe of his non-compliance*. And the 
ſame is alſo a ſufficient excuſe for the commiſſion of many 
miſdemeſnors, as will appear in the fourth book. The'@n- 
ſtraint a man is under in theſe circumſtances is called in 


law dureſs, from the Latin durities, of which there are two 


* Qui in utero ſunt, in jure civili intels 


Þ 4 Infl, 50. 
1 Stat, 12 Car, II. c. 24, liguntur in rerum natura eſſe, cum de rm 
1 Stat. 10 & 11 W. III. c. 16. commodo agatur, FF 1. 5» 26, 


t 21nſt, 483. dort) 


Ch. 2. of PzERG ONS. agr 
ſorts ; dureſs of impriſonment, where a man actually loſes his 
liberty, of which we ſhall preſently ſpeak; and dureſs per 
minas, where the hardſhip is only threatened and impending, 
which is that we are now diſcourſing of. Dureſs per minds 
is either for fear of loſs of life, or elſe for fear of mayhem, or 
lofs of limb. And this fear muſt be upon ſufficient” reaſon'; 
« non, as Bratton expreſſes it, ( ſuſpicio cujuſibet vani et 
« meticuliſi hominis, ſed talis qui poſſe cadere in virum conſfan- 
« tem; talis enim debit efſe metus, qui in ſe contineat vitae peri- 
66 cult aut corporis cruciatum . A fear of battery, or 
being beaten, though never ſo well grounded, is no PAP ; 
neither is the fear of having one's houſe burned,” or one's 
goods taken away and deſtroyed ; becauſe in theſe 'caſes, 
ſhould the threat be performed, a man may have latisfaction 
by recovering equivalent damages “: but no ſuitable atone- 
ment can be made for the loſs of life, or limb.” And the in- 
dulgence ſhewn to a man under this, the principal, ſort of 
dureſs, the fear of loſing his life or limbs, agrees alſo with 


that maxim of the civil law ; rgnoſcitur ei 7 ſenguinem ſaum 
qualiter gualiter redemptum voluit . 


Tux law not only regards life and WY 104 protects 
every man in the enjoyment of them, but alſo furniſhes him 
with every thing neceſſary for their ſupport. For there is no 
man ſo indigent or wretched, but he may demand a ſupply 
ſufficient for all the neceſſities of life from the more opulent 
part of the community, by means of the ſeveral ſtatutes enact. 
ed for the relief of the poor, of which in their proper places. 
A humane proviſion ; yet, though dictated by the principles 
of ſociety, diſcountenanced by the Roman laws. For the 
_ ediQts of the emperor Conſtantine commanding the public to 
maintain the children of thoſe who were unable to provide 
for them, in order to prevent the murder and expoſure of in- 
fants, an inſtitution founded on the ſame principle as our 
foundling hoſpitals, though comprized in the Theodoſian 
code ?, were rejected in Juſtinian's collection. 


21 . 1 x Ff. 48. 21. 1. | 
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e — of life and — can only peldeterniand 
by the death of the perſon ; which is either a civil or natural 
death. The civil death commences, if any man be baniſhed 
the realm * by the proceſs of the common law, or enters into 
religion; that is, goes into a monaſtery, and becbmes chere 
2 monk profeſſed: in which caſes he is abſolutely dead in law, 
and his next heir ſhall have his eſtate; For, ſuch baniſſied 
man is entirely cut off from ſociety z ; and ſuch a monk, upon 
his profeſſion, renounces ſolemnly all ſecular concerns: and 
beſides, as the popiſh clergy claimed an exemption from the 
duties of civil life and the commands of the temporal magiſ- 
trate, the genius of the Engliſh law would not ſuffer thoſe 
perſons to enjoy the benefits of ſociety, who ſecluded them- 
_ ſelves from it, and refuſed to ſubmit to it's regulations. A 
monk Was therefore accounted civiliter mortuus, and when he 
entered into religion might, like other dying men, make his 
teſtament and executors; or, if he made none, the ordinary 
might grant adminiſtration to his next of kin, as if he were 
actually dead inteſtate. And ſuch executors and adminiſtra» 
tors had the ſame power, and might bring the ſame actions 
for debts due 10 the religious, and were liable to the ſame ac- 
tions for thoſe due from him, as if he were naturally deceaſed*. 
Nay, ſo far has this principle been carried, that when one 
was bound in a bond to an abbot and his ſucceſſors, and af. 
terwards made his executors and profeſſed himſelf a monk of 
the ſame abbey, and in proceſs of time was himſelf made ab- 
bot thereof ; here the law gave him, in the capacity of abbot, 
an action of debt againſt his own executors to recover the. 
money due ©, In ſhort, a monk or religious was fo effectu- 
ally dead in law, that a leaſe made even to a third perſon, 
during the life (generally) of one who afterwards became a 
monk, determined by ſuch his entry into religion: for which 
reaſon leaſes, and other conveyances, for life, are uſually made 
to have and to hold for the term of one's natural life“. But, | 


2 Co. Litt. 133. deten 
2 This was alſo.a rule in the feodal d Litt. F. 200. 
law, J. 2. 7. 21. defiit eſſe miles ſeculi, qur © © Co. Litt, 133. 
ſeclus oft miles Chriſti 5 wee beneficinm per- 41 2 Rep. 48. Co, Litt, 132. 
even 
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eyen in the times of popery, the law of England took no cg. 
nizance of profeſſion in any foreign country, becauſe. the fact 
could not be tried in our courts e; and therefore, ſince the 
nnn | 


"Fs natural life being, 2s was before obſerved, the im- 
mediate donation of the great creator, cannot legally be diſ- 
poſed of or deſtroyed by any individual, neither by the perſon 
himſelf nor by any other of his fellow creatures, 15. upon 
their own authority. Yet nevertheleſs it may, by the divine 
permiſſion, be frequently forfeited for the breach of thoſe laws 

of ſociety, which are enforced by the ſanction of capital pu- 
niſhments; of the nature, reſtrictions, expedience, and le- 
gality of which, we may hereafter more conveniently enquire 
in the concluding book of theſe commentaries. At preſent, I 
ſhall only obſerve, that whenever the con/fitution of a ſtate veſts 
in any man, or body of men, a power of deſtroying at plea- 
ſure, without the direCtion of laws, the lives or members of 
the ſubject, ſuch conſtitution is in the higheſt degree tyran- 
nical: and that whenever any /aws direct ſuch deſtruction for 
light and trivial cauſes, ſuch laws are likewiſe tyrannical, 
though in an inferior degree ; becauſe here the ſubje& is 
aware of the danger he is expoſed to, and may by prudent 
caution provide againſt it, The ſtatute law of England does' 
therefore very ſeldom, and the common law does never, in- 
flict any puniſhment extending to life or limb, unleſs upon 
the higheſt neceſſity : and the conſtitution is an utter ſtranger 
to any arbitrary power of killing or maiming the ſubject with- 
out the expreſs warrant of law. Nullus liber homo, ſays the 
great charter s, ** aliquo modo deflruatur, miſt per legals judi- 
cium parium ber aut per legem terrae.” Which words, 
& aligus modo deſiruatur,?* according to fir Edward Coke“, 
include a prohibition not only of filling, and maiming, but 
alſo of torturing (to which our laws are ſtrangers) and of every 
oppreſſion by colour of an illegal authority. And it is enact- 
ed by the ſtatute 5 Edw. III. c. 9. that no man ſhall be fore- 
judged of life or limb, mum and the 

e Co, Litt, 132, + (nel B G. Uo 
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1 of the Kind: and again, by ſtatute 28 Edw. III. c. 3. 
. —— bout being brought to” 
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3 BEsipzs choſe limbs and members that may be neceſ- 
ſary to a man, in order to defend himſelf or annoy his ene- 
my, the reſt of his perſon or body is alſo entitled, by the ſame 
natural right, to ſecurity from the corporal inſults of menaces, 
aſſaults, beating, and wounding; though ſuch inſults amount 
not to deſtruction of life or member. 3 | 


* Tur Te of a man's health from fuch a 


as | may pojulics or annoy it, and 


"a TE Here of his reputation or good name from the 


| arts of detraction and ſlander, are rights to which every man 


is intiled, by reaſon and natural juſtice ; ſince without theſe 
it is impoſſible to have the perfect enjoyment of any other ad- 
vantage or right. But theſe three laſt articles (being of 
5 leſs importance than thoſe which have gone before, and 

ſe which are yet to come) it will ſuffice to have barely 


mentioned among the rights of perſons ; referring the more 


minute diſcuſſion of their ſeveral branches, to thoſe parts of 
our commentaries which treat of the infringement of theſe 
rights, under the head of perſonal wrongs, 


II. Nxxr to perſonal ſecurity, the law of England 3 
aſſerts, and preſerves the perſonal liberty of individuals. This 
perſonal liberty conſiſts in the power of loco-motion, of 
changing ſituation, or removing one's perſon to whatſoever 
place one's own inclination may direct; without impriſon- 


ment or reſtraint, unleſs by due courſe of law. Concerning 


which we may make the ſame. obſervations as upon the pre- 
ceding article; that it is a right ſtrictly natural; that the 
laws of England have never abridged it without ſufficient 
cauſe ; and, that in this kingdom it cannot eyer be abridged 


at the mere diſcretion of the magiſtrate, without the explicit 


permiſſion of the Jaws, Here again the language of the great 
: charter 
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charter | is, that no: freeman ſhall be taken or impriſoned . 
but by the-Jawful judgment of bis equals, or by the Jaw of 
the land. And many ſubſequent old ſtatutes i expreſsly di- 
rect, that no man ſhall he taken or impriſoned by ſuggeſtion 
or petition to the king or his council, unleſs it be by legal 
indictment, or the proceſs of the common law. By the pe- 
tition of right, 3 Car. I, it is enacted, that no freeman ſhall * 
be impriſoned or detained without cauſe ſhewn, to which he 
may make anſwer according to law. By 16 Car. I. c. 10, if 
any perſon be reſtrained of his liberty by order or decree of 
any illegal court, or by command of the king's majeſty in 
perſon, or by warrant of the council board, or of any of the 
privy council; he ſhall, upon demand of his council, have a 
writ of habeas corpus, to bring his body before the court of 
king's bench or common pleas; who ſhall determine whet 
ther the cauſe of his commitment be juſt, and thereupon 
do as to juſtice ſhall appertain. And 1 Cas II. c. 2. 
commonly called the habeas corpus alt, the methods of the 
_ taining this writ are ſo plainly pointed out and enforced, that, 

ſo long as this ſtatute remains unimpeached, no ſubject of 
England can be long detained in priſon, except in thoſe 
caſes in which the law requires and juſtifies ſuch detainer. 
And, leſt this a& ſhould be evaded by demanding unreaſon- 
able bail, or ſureties for the priſoner's appearance, it is de- 
clared by 1 W. & M. ſt. 2. c. 2. that exceſſive bail ought 
not to be required. / 


Or great importance to the public is the preſervation of this 
perſonal liberty: for if once it were left in the power of any, 
the higheſt, magiſtrate to impriſon arbitrarily whomever he or 
his officers thought proper, (as in France it is daily practiced 
by the crown *) there would ſoon be an end of all other rights 
and immunities. Some have thought, that unjuſt attacks, even 
upon life, or as at the arbitrary will of the magiſtrate, 


ic. 29. thority, that, during the mild a&minif- 
j 5 Edw. UI. c. 9. 25 Edw, III. tration of cardinal Fleury, above 54000 
& 5. c. 4. 28 Edy; III. c. 3. kettres de cachet were iſſued, upon the fiu- 
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Book I. 
are Jeſs dangerbus to the cortimonwealth, than ſuch ab are 
madle upon the perſonal liberty of the ſubject. To beres e a 
man of life, or by violence to confiſcate his eſtate, without 
accuſation or trial, would be ſo groſs and notorious an act of 
deſpotiſm, as muſt at once convey the alarm of tyranny 
throughout the whole kingdom. But confinement of the per- 
ſon, by ſeeretly hurrying him to gaol, where his ſufferings 
are unknown or forgotten, is a leſs public, a leſs ſtriking, 
und therefore a more dangerous engine of arbitrary govern- 
ment. And yet ſometimes, when the ſtate is in real danger, 
even this may be a neceſſary meaſure: But the happineſs of 
our conſtitution is, that it . is not. left to the executive. power 
to determine when the danger of the ſtate is ſo great, as to 
render this meaſure expedient. For the parliament only, or 
legiſlative power, whenever it ſees proper, can authorize the 
crown, by ſuſpending the habeas corpus act for a ſhort and li- 
mited Une, to ĩmpriſon ſuſpected perſons without giving any 
reaſon for ſo doing. As the ſenate of Rome was wont to have 
recourſe to a dictator, a magiſtrate of abſolute authority, 
when they judged the republic in any imminent danger. The 
decree of the ſenate, which uſually preceded the nomination 
of this magiſtrate, <* dent operam confules, neguid reſpublica de- 
<< trimenti capiat, was called the ſenatus conſultum ultimae no- 
| ceſſitatis. In like manner this experiment ought only to be 
1 | tried in caſes of extreme emergency; and i in theſe the nation 
parts with it's liberty for a while, in order to preſerve it 
for ever. 


Tux confinement of the perſon, in any wiſe, is an impri- 
ſonment. So that the keeping a man againſt his will in a 
private houſe, putting him in the ſtocks, arreſting « or fot- 
cibly detaining him in the ſtreet, is an impriſonment l. Apd 
the law ſo much diſcourages unlawful confinement, that if a 
man is under dureſs of impriſonment, which we before pi 
ed to mean a compulſion by an illegal reſtraint of libe 
til he ſeals a bond or the like; he may allege this dureſs , and 
avoid the extorted bond. But if man be lawfully impriſoned, 
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and either to procure. his diſcharge, or on any other fair ac- 
cqunt, ſeals a hond or a deed, this is not by dureſs of impri- 
ſonment, and he is not at liberty to avoid it”, To make 
impriſonment lawful, it muſt either be by proceſs from the 
courts af judicature, or by warrant, from. ſome legal officer 
having authority to commit to priſon ; which warrant muſt be 
in writing, under the hand and ſeal of the magiſtrate, and 
expreſs the cauſes of the commitment, in order to be exa- 
mined. into (if neceſſary.) upon a habeas corpus. If there be no 
cauſe expreſſed, the gaoler is not bound to detain the priſo- 
ner v. For the law judges in this reſpect, faith fir Edward 
Coke, like Feſtus the Roman governor ; that it is unreaſon- 
able to ſend a priſoner, and not to e withal W 


1 — 


A NATURAL and regular conſequenee of this perſonal U 
| berty, | is, that eyery Engliſhman may claim a right to abide 
in his own country ſo long as he pleaſes; and not to be 
driven from it unleſs by the ſentence of the law. The king 
indeed, by his royal prerogative, may iſſue out his, writ ne 
excat regnum, and prohibit any of his ſubjects from going into 
foreign parts without licence *, This may be neceſſary for 
the public ſervice and ſafeguard of the commonwealth, But 
no power on earth, except the authority of parliament, can 
ſend any ſubject of England out of the land againſt his will ; 
no, not even a criminal, For exile, or tranſportation, is a 
puniſhment unknown to the common law ; and, wherever it 
is now inflicted, it is either by the choice of the criminal him- 
ſelf to eſeape a capital puniſhment, or elſe bythe expreſs direc- 
tion of ſome modern act of parliament. To this purpoſe the 
great charter ? declares, that no freeman ſhall be baniſhed, 
unleſs by the judgment of his peers, or by the law of the land. 
And by the habeas corpus act, 31 Car. II. c. 2. (that ſecond 
magna carta, and ſtable bulwark of our liberties) it is enacted 
that no ſubject of this realm, who is an inhabitant of England, 
Wales, or Berwick, ſhall be ſent priſoner into Scotland, Ire- 
land, Jerſey, Guernſey, or places beyond the ſeas; (here 
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they cannot have the benefit and protection of the commem 


law) but that all ſuch imptiſomments ſhall be illegal; that the 
perſon, who ſhall dare to commit another contrary to this lau 

ſhall be diſabled from bearing any office, ſhall incur the pe. 
nalty of a praemunire, and be incapable of receiving the king's. 

patdon: and the party ſuffering ſhall alſo have his prwate 
action againſt the perfon committing, and all his aiders, ad- 
viſers and abettors, and ſhall recover treble coſts; beſides 
his damages, which ho jury * aſſeſs at "RR $5.06 five hun- 


ard pounds; = Fra e 005 

Tux law is in this reſpedt ſo e and liberally can 
ſtrued for the benefit of the ſubject, that, though within the 
realm the king may command the attendance and ſervice o 
all his liegemen, yet he cannot ſend any man out of the 
realm, even upon the public ſervice ; excepting ſailors and 
ſoldiers, the nature of whoſe employment neceſſarily implies. 
an exception: he cannot even conſtitute a man lord deputy 
or lieutenant of Ireland againſt his will, nor make him a fo- 
reigh embaſſador 2. For this might in | ey be no more 
than an honorable exile. | 


III. Tus third abſolute right, inherent in every Koeln. 
man, is that of property: which conſiſts in the free uſe, en- 
Joyment, and diſpoſal of all his acquiſitions, without any con- 
trol or diminution, ſave only by the laws of the land. The 
original of private property is probably founded in nature, as 
will be more fully explained in the ſecond book of the enſuing 
commentaries : but certainly the modifications under which 
we at preſent find it, the method of conferving it in the pre- 
ſent owner, and of tranſlating it from man to man, are en- 
tirely derived from ſociety ; and are ſome of thoſe civil ad- 
vantages, in exchange for which every individual has reſigned 
2 part of his natural liberty. The laws of England are there- 
fore, in point of honor and juftice, extremely watchful in aſ- 
certaining and protecting this right. Upon this principle the 
great charter has declared that no freeman fhall be diſſeiſed, 
or diveſted, of his freehold, or of his liberties, or free _ 
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toms, but by the judgment of his peers, or by the law of the 
land. And by a variety of antient ſtatutes it is enacted, 
that no matr's/linds or goods ſhall be ſeiſed into the king's. 
hands, ugainſt the great charter, and the law of the land 3 
and that nd man ſhall' be diſinherited, nor put out of his 
franchiſes or freehold, unlefs he be July brought to anſwer, 
and be forejudged by courſe of law; mee 
ene un ind SOM TOE cially 

8e bret ganeswer s the regard of the law for privite 
property, that it will not authorize the leaſt violation of 
it; no, not even for the general good of the whole com- 
mautüty. If a new road, for inſtance, were to be made 
through the grounds of a private perſon, it might perhaps 
be extenſively beneficial to the public; but the law permits 
no mah, or ſet of then, to do this without conſent of the 
owner of the land. In vain may it be urged, that the 
good of the individual ought to yield to that of the commu- 
nity ; for it would be dangerous to allow any private man, 
or even any public tribunal, to be the judge of this common 
good, and to decide whether it be expedient or no. Be- 
ſides, the public good is in nothing more eſſentially inter- 
eſted, than in the protection of every individual's private 
rights, as modelled by the municipal law. In this and 
ſimilar caſes the legiſlature alone can, and indeed frequently 
does, interpoſe, and compel the individual to acquieſce. But 
bow does it interpoſe and compel? Not by abſolutely ſtrip- 
ping the ſubject of his property in an arbitrary manner; but 
by giving him a full indemnification and equivalent for 
the injury thereby ſuſtained. The public is now conſi- 
dered as an individual, treating with an individual for an 
exchange. All that the legiſlature does is to oblige the 
owner to alienate. his poſſeſſions for a reaſonable price; 
and even this is an exertion of power, which the legiſ- 
lature indulges with caution, and which nothing but the 
legiſlature can perform, 


s Hu. I, . 9, 25 Edw. III. ſt, 5. C. 4. 28 Edw, III. c. 3. 
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Non is this the only infoncs in which the law gf the and 


has poſtponed even public neceſlity to the ſacred, and inviolg- 


ble rights of private property. For no ſubject, of England 
can be conſtrained to pay any aids or taxes, even for the de- 


fence of the realm or the ſupport of government, but ſuch as 


are impoſed by his own conſent, or that of his repreſenta- 
tives in parliament. By the ſtatute 25 Edw. I. c. 5. and 6. 


it is provided, that the king ſhall not take any aids or taſks, 


but by the common aſſent of the realm. And what that com- 
mon aſſent is, is more fully explained by 34 Edw. I. ſt. 4. 
C. I. which f enacts, that no talliage or aid ſhall be taken 
without the aſſent of the arch-biſhops, biſhops, earls, barons, 
knights, burgeſles, and other freemen of the land: and again, 
by 14 Edw. III. ſt. 2. c. 1, the prelates, earls, barons, and 
commons, citizens, burgeſſes, and merchants. ſhall not. be. 
charged to make any aid, if it be not by the common aſſent 
of the great men and commons in parliament, And as this 
fundamental Jaw had been ſhamefully evaded under many, 
ſucceedin g princes, by compulſive loans, and benevolences 
extorted without a real and voluntary conſent, it was made 


an article in the petition of right 3Car.I, that no man ſhall be 


compelled to yield any gift, loan, or benevolence, tax, or ſuch, 
like charge, without common conſent by act of parliament, 
And, laſtly, by the ſtatute 1 W. & M. ſt. 2. c. 2. it is de- 
clared, that levying money for or to the uſe of the crown, by 
pretence of prerogative, without grant of parliament; or for 
longer time, or in other manner, than the ſame. is or ſhall be 
ane; is illegal. UN 
a ' 1 . 

In the three preceding articles we have taken a ſhort view. 
af the principal abſolute rights which appertain to every Eng- 
liſhman. But in vain would theſe rights be declared, aſcer- 
tained, and protected by the dead letter of the laws, if wn | 


t See the introduction to the great nothing more than 5 fort bf tranſfition on 
charter, (At. Oxon,) ſub anno 1297; into Latin of the canfirmario cartarum,” 
wherein it is ſhewn that this ſtatute de 25 Edw, I, which was originally gub» 
ecll:agio mon concedenuc, ſuppoſed to bave liſhed in the Norman language. 
on madt in 34 Lew. 1, is in reality 
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conſlitutian 
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conſtitution had provided no other method to ſecure their ac- 
tual enjoyment. It has therefore eſtabliſhed certain other auxi- 
Hary ſubordinate rights of the ſubjeR, which ſerve principally 
28 barriets to protect and maintain inviolate the three 
and primary rights, of perſonal nn perſonal liberty, and 
1 * a vo . bo 1 — 
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2. Tax Umitstion of the king's prerogative, by voids ſo 
certain and notoribus, that it is impoſſible he ſhould exceed 
them without the conſent of the people. Of this alſo I ſhall 
treat in it's propet place. The former of theſe keeps the le- 
giſlative power in due health and vigour, ſo as to make it im- 
probable that laws ſhould be enacted deſtructive of general * 
berty: the latter is a guard upon the executive power by re- 
ſtraining it from acting either beyond or in contradiction to 
the Jaws, that are framed and eſtabliſhed by the other.. 


3. A THIRD ſubordinate right of every Engliſhman is that 
of applying to the courts of juſtice for redreſs of injuries. 
Since the law is in England the ſupreme arbiter of every man's 
life, liberty, and property, courts of juſtice muſt at all times 
be open to the ſubject, and the law be duly adminiſtered 
therein. The emphatical words of magna carta*, ſpoken in 
the perſon of the king, who in judgment of law (ſays fir Ed» 
ward Coke ») is ever preſent and repeating them in all his 
courts, are theſe ; nulli vendemus, nulli negabimus, aut differe- 
mus rettunt wel juftitiam : ** and therefore every ſubject,” conti- 
nues the fame learned author, for injury done to him in 
<« bonis, in terris, vel perſona, by any other ſubject, be he 
<« eccleſiaſtical or temporal without any exception, may take 
< his remedy by the courſe of the law, and have juſtice and 
© right for the injury done to him, freely without ſale, fully 
without any denial, and ſpeedily without delay.“ It were 
endleſs to enumerate all the affirmative acts of parliament, 


ve. 29, w 2 Juſt, 55. | i 
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wherein juſtice is directed to be done according to the law of 
the land: and what that law is, every ſubject knows; of may 
know if he pleaſes : — —ů — 
of any judge; but is permanent, fixed and unchangeable, un- 


tion a few negative ſtatutes, whereby abuſes, pervenſions 
' delays of juſtice, eſpecially by the prerogative, are — 


It is ordained by magni carta, that no freeman ſhall be out⸗ 


lawed, that is, put out of the protection and benefit of the 
laws, but according to the law of the land. By 2 Edw. III. 


c, 8. and 11 Ric. II. c. 40. it is enacted, that no commands 
or letters ſhall be ſent under the great ſeal, or the little ſeal, 


the ſignet, or privy ſeal, in diſturbance of the law; or to 


_ diſturb or delay common right: and, though ſuch command- 
ments ſhould eome, the judges ſhall not ceaſe to do right; 
which is alſo made a part of their oath by ſtatute 18 Edw. UI. 
ſt. 4. And by 3 W. & M. |. 2. c. 2. it is declared, that 
the pretended power of ſuſpending, or diſpenſing with laws, 
or the execution of laws, by regal hci without conſant 
of m is illegal. 


Nor only the ſubſtantial part, of judicial deciſions, of the 
law, but alſo the formal part, or method of proceeding, cannot 


be altered but by parliament : for, if once thoſe outworks were 


demoliſhed, there would be an inlet to all manner of innova- 


tion in the body of the law itſelf, The king, it is true, may 


ere& new courts of juſtice ; but then they muſt proceed ac- 
cording to the old eſtabliſhed forms of the common law. For 
which reaſon it is declared in the ſtatute 16 Car. I. c. 10. 
upon the diſſolution of the court of ſtarchamber, that neither 
his "majeſty, nor his privy council, have any juriſdiction, 
power, or authority by'Engliſh bill, petition, articles, libel 
(which were the courſe of proceeding in the ſtarchamber, 
borrowed from the civil law) or by any other arbitrary way 
whatſover, to examine, or draw into queſtion, 'determine or 
diſpoſe of the lands or goods of any ſubjects of this Kingdom; 
but that the ſame ought to be tried and determined in the ot- 
— courts of juſtice, and by courſe of law. 


Xx c. 29. 
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has —y Ty there ſhould bappen any uncommon jnjpty, or in- 
| Fingement of the rights before-mentioned, which the ordi- 
nary courſe of law js too defective to reach, there Kill re- 
mains a fourth ſubordinate right, appertaining to every indi- 
vidual, namely, the right of petitioning the king, or either 
houſe of parliament, for the redreſs of grievances. In Ruſſia 
we are told 7 that the czar Peter eſtabliſhed a law, that no ſub- 
jet might petition the throne, till he had firſt petitioned 
two different miniſters of ſtate. In caſe he obtained juſtice 
from neither, he might then preſent a third petition to the 
prince; but upon pain of death, if found to be in the wron 
The conſeguence of which was, that no one dared to ot 
ſuch third petition ; and grievances ſeldom falling under the 
notice of the ſovereign, he had little opportunity to redreſs 
them. The reſtrictions, for ſome there are, which are laid 
upon petitioning in England, are of a nature extremely dif- 
ferent ; and while they promote the ſpirit of peace, they are 
no.check upon that of liberty. Care only muſt be taken, leſt, 
under the pretence of petitioning, the ſubject be guilty of any 
riot or tumult ; as happened in the opening of the memorable 
parliament in 1640: and, to prevent this, it is provided by 
the ſtatute 13 Car, II. ft. 1. c. 5. that no petition to the king, 
or either houſe of parliament, for any alterations in church or 
ſtate, ſhall be ſigned by above twenty perſons, unleſs the mat- 
ter thereof be approved by three juſtices of the peace, or the 
major part of the grand jury, in the country; and in London 
by the lord mayor, aldermen, and common council: nor ſhall 
any petition be preſented by more than ten perſons at a time. 
But, under theſe regulations, it is declared by the ſtatute 
I W. & M. ſt. 2. c. 2. that the ſubject hath a right to peti- 
tion; and that all commitments and proſecutions for ſuch pe- 


titioning are illegal, 


8. Taz fifth and laſt auxiliary right of the ſubject, that I 
Mall at, preſent mention, is that of having arms for their de- 
bende, ſuitable to their condition and degree, and ſuch as are 


807 * 6s 


yet highly neceſſary to be perfe&tly known and corifiderad by 


> 
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allowed by law. Which is alſo declared by the ſame ſtatute 
iW.&M. ft. 2. c. 2. and is indeed à public allowance, u 
der due reſtrictions, of the natural right of reſiſtance and 

ſelf-preſervation, when the ſanctions of ſociety and Ius are 


| found it inſufficient to reſtrain the violence of ure refion, 7 


4 1 1791 


p A "theſe ſeveral arid conſiſt the tights, or, as pu 


frequently termed, the Tiberties of "E:ipliffiten : libertzes 
more generally talked of, than thoroughly underſtood; u 


every man of rank or property, leſt his ignorance of the 


points whereon they are founded ſhould hurry him into fac- 
tion and licentiouſneſs on the one hand, or a puſillanimous 


indifference and criminal ſubmiſſion on the other. And we 
have ſeen that theſe rights conſiſt, primarily, in the free en- 


joyment of perſonal ſecurity, of perfonal liberty, and of pri- 


vate property. So long as theſe remain inviolate, the ſub- 


ject i is perfectly free; for every ſpecies of compulſive tyranny 


and oppreſſion muſt act in oppoſition to one or other of theſe 
rights, having no other object upon which it can poſſibly be 
employed. To preſerve theſe from violation, it is neceſſary 
that the conſtitution of parliaments be ſupported in it's full 
vigor; and limits, certainly known, be ſet to the royal pre- 
rogative. And, laftly, to vindicate theſe rights, when actu- 
ally violated or attacked, the ſubjects of England are enti- 
tled, in the firſt place, to the regular adminiſtration and free 
courſe of juſtice in the courts of law; next to the right of 
petitioning the king and parliament for redreſs of grievances; 
and laſtly to the right of having and uſing arms for ſelf- 


preſervation and defence. And all theſe rights and liberties 


it is our birthright to enjoy entire; unleſs where the laws of 
our country have laid them under neceſſary reſtraints. Re- 
ſtraints in themſelves ſo gentle and moderate, as will appear 
upon farther enquiry, that no man of ſenſe or probity would 
wiſh to ſee them ſlackened. For all of us have it in our choice 
to do every thing that a good man would deſire to do; and 
are reſtrained from nothing, but what would be pernicious 


either to ourſclves:or our fellow citizens, So that this review 
| Co 
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of our. ſituation may fully juſtify the obſervation of a learned 
French author, who indeed generally both thought and wrote 
in the ſpirit gf genuine freedom; and who hath not ſcru- 
pled to profeſs, even in the very boſom of his native country, 
that the Engliſh is the only nation in the world, where poli- 
tical or civil liberty is the direct end of it's conſtitution, Re- 
commending therefore to the ſtudent in our laws a farther and 
more accurate ſearch. into this extenſive and important title, 
I ſhall cloſe my remurks upon it with the expiring wiſh of the 


you OWE: Paul to his country, EsTo pzrPETVA !“ 
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E are next to treat of che rights and duties of perſons, 
as they are members of ſociety, and ſtand in various 
relations to each other, Theſe relations are either public or 
private: and we will firſt conſider thoſe that are public. 


Fux moſt univerſal public relation, by which men are 
connected together, is that of government; namely, as go- 
vernors and governed, or, in other words, as magiſtrates and 
people. Of magiſtrates alſo ſome are ſupreme, in whom the 
ſovereign power of the ſtate reſides; others are ſubordinate, 
deriving all their authority from the ſupreme- magiſtrate, ac- 
countable to him for their conduct, and acting in in an inferior 


ſecondary | * 


In all tyrannical governments the ſupreme magiſtracy, F. 
the right both of making and of enforcing the laws, is veſted 


in one and the ſame man, or one and the ſame body of men; 

and wherever theſe two powers are united together, there can 
be no public liberty. The magiſtrate may enact tyrannical 

laws, and execute them in a tyrannical manner, ſince he 18 
poſſeſſed in quality of diſpenſer of juſtice, with all the power 
which he as legiſlator thinks proper to give himſelf, But, 
where the legiſlative and executive authority are in diſtin 


hands, the former will take care not to entruſt the latter with. 


ſo large a power, as may tend to the ſubverſion of it's own in- 
dependence, and therewith of the liberty of the ſubject. With 


vs therefore in England this ſupreme power is divided into 


1 


— 
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two branches; the one legiſlative, to wit, the parliament, 
conſiſting of king, lords, and commons; the other executive 
conſiſting of the king alone. It will be the buſineſs of this 
chapter to conſider the Britiſh parliament ; in which the le- 


glee ys power, and (of courſe) the ſupreme and abſolute au- 
thority of the ſtate, is veſted by our conſtitution. 


Tux original or firſt inſtitution of parliaments is ane of 
thoſe matters that lie fo far hidden in the dark ages of anti- 
quity, that the tracing of it out is a thing equally difficult 
and uncertain, The word, parliament, itſelf (or collogui- 
um, as ſome of our hiſtorians tranſlate it) is comparatively of 
modern date ; derived from the French, and fignifying the 
place where they met and conferred together. It was firſt 
applied to general aſſemblies of the ſtates under Louis VII in- 
France, about the middle of the twelfth century. But it is 
certain that, long before the introduction of the Norman 
language into England, all matters of importance were 
debated and ſettled in the great councils of the realm, A 
practice, which ſeems to have been univerſal among' the- 
northern nations, particularly the Germans® ; and carried 
by them into all the countries of Europe, which they overran 
at the diſſolution of the Roman empire. Relics of which 
conſtitution, under various modifications and changes, are 
ſill to be met with in the diets of Poland, Germany, and 
Sweden, and the aſſembly of the eſtates in France © : for what 
is there now called the parliament is only the ſupreme court 
of juſtice, conſiſting of the peers, certain dignified eceleſiaſ- 
tics, and judges ; which neither is in practice, nor is ſups: 
poſed to be in theory, a general council of the real. 


Wir us in England this general council hath been held. 
immemorially, under the ſeveral names of michel. ſynoth, or 
great council, michel-gemete or great meeting, and more fre-. 

® Mod. Un. Bift. xxiii. 307. The Gem. c. 11. e 
firſtenention, of it in eur ſtatute law is © Theſe were aſſembled for the laſt 


in the, preamble to the ſtatute of Weſtm. time, A. D. 1551+ (See Whitelocke f 
1. 3 Edw. I. A. D. 1272. parl, c. 72.) or according to Robertſon, 


d De minoribus rebus principes conſul- A. D. 1614. (Hiſt, Cha. V. i. 369.) © 
far, de majoribus omnes, Tac, de mur, 
K2 quently 
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quently wittend-gemete or the meeting of wiſe men. It was 
alſo : ſtiled in Latin, commune concilium regni, magnum conci- 

| hum regis, curia magna, conventus magnatum wel proerum,,. af- 
fia generalis, and ſometimes communitas regni Angliae *. We 
have inſtances of it's meeting to order the affairs of the kipg- 
dom, to make new laws, and to amend the old, or,.as, Fleta,* 
expreſſes it, novis injuriis emerſis nova conflituere remedia,,” 
ſo early as the reign of Ina king of the weſt Saxons, Offa 
king of the Mercians, and Ethelbert king of Kent, in the 
feveral realms of the heptarchy. Aud, after their union, 
the mirrour "informs us, that king Alfred ordained for 3 
perpetual uſage, that theſe councils ſhould mert twice in the 
ear, or oftener, if need be, to treat of the government of 
od's people; how they ſhould keep themſelves from ſin, 
ſhould live in quiet, and ſhould receive right. Our ſucceed- 
ing Saxon and Daniſh monarchs held frequent councils of 
this ſort, as appears from their refpeCtive codes of laws; the 
titles whereof uſually ſpeak them to be enacted, either by the 
king with the advice of his wittena-gemote, or wiſe men, as, 
& haec ſunt inſtituta, quae Edgarus rex conſilio ſapientum ſuorum 
« 7n/tituit;” or to be enacted by thoſe ſages with: the advice 
of the king, as, haec ſunt judicia, quae ſapientes conſilio regis 
« Ethel/tant inſtituerunt; or laſtly, to be enacted by them 
both together, as, hae ſunt inſlitutiones, quas rex Edmundus 
& et efiſcopi ſur cum ſapientibus ſuis inſlituerunt.” 


THERE is alfo no doubt but theſe great councils were held 
regularly under the firſt princes of the Norman line. Glan- 
vil, who wrote in the reign of Henry the ſecond, ſpeak- 
ing of the particular amount of an amercement in tha 
meriff 's court, ſays, it had never yet been aſcertained by the 
general aſſiſe, or aſſembly, but was left to the cuſtam of par- 
ticular counties *, Here the general aſſiſe is ſpoken of as a 
meeting well known, and it's ſtatutes or deciſions are put in 


# Clanvil. I. 13. c. 32. l. 9. 10. E Quanta eſſe debeat per mullam aſſiſum 
Pref, 9 Rep,—2 Inſt, 526, generalem determinatum «ff, ſed pro conſue- 
2 8. 6: . tudine ſir gularum comitatuum debetur, I. 9. 
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A manifeſt contradiſtinction to cuſtoms, or the common law. 
And in Edward the third's time ah at bf parliament, made 
in the reign of William the conqueror, was pleaded in the 
caſe of the Abbey of St r and Au al- 
lowed by ou en * | 


"Hick it ds appears, that parliaments, or ge- 
neral councils are coeval with the kingdom itſelf. How thoſe 
parliaments were conſtituted and compoſed, is another queſ- 
tion, which has been matter of great diſpute among our 
learned antiquarians ;/ and, particularly, whether the com- 
mons were ſummoned at all; or, if ſummoned, at what pe- 
riod they began to form a diſtin&t aſſembly. But it is not 
my intention here to enter into controverſies of this fort. I 
hold it ſufficient that it is generally agreed, that in the main 
the conſtitution of parliament, as it now ſtands, was marked 
out ſo long ago as the ſeventeenth year of king John, A. D. 
1215, in the great charter granted by that prince ; wherein 
he promiſes to ſummon all arch-biſhops, biſhops, abbots, 
earls, and greater barons, perſonally ; and all other tenants 
in chief under the crown, by the ſheriff and bailiffs ; to meet 
at a certain place, with forty days notice, to aſſeſs aids and 
ſcutages when neceſſary. And this conſtitution has ſubſiſt- 
ed in fact at leaſt from the year 1266, 49 Hen. III: there 
being ſtill extant writs of that date, ts ſummon knights, ci- 
tizens, and burgeſſes to parliament. I proceed therefore to 
enquire wherein conſiſts this conſtitution of parliament, as it 
now ſtands, and has ſtood for the ſpace of at leaſt five hun- 
dred years, And in the proſecution of this enquiry, I ſhall 
conſider, firſt, the manner and time of it's aſſembling : ſe- 
condly, it's conſtituent parts: thirdly, the laws and cuſtoms 
relating to parliament, conſidered as one aggregate body: 
fourthly and fifthly, the laws and cuſtoms relating to each 
houſe, ſeparately and diſtinctly taken: ſixthly, the methods 
of proceeding, and of making ſtatutes, in both houſes: and 
laſtly, the manner of the parliament's adjournment, proroga- 
tion, and diſſolution. 


h Year book, 21 Edw, III. 60, | : 
K 3 I. As 


40 'The Rien r 3001 


J. As.to the manner and time of aſſembling, , The parlia- 
ent is regularly to be ſummoned by the king s writ or lets, 
Iſſued out of chancery by advice of the priyy council, at 
forty days before it begins to ſit, It is a branch of theorojal 
-prerogative, that no parliament can be convened by it's own 
authority, or by the authority of any, except the king alone. 
And this prerogative is founded upon very good reaſon. For, 
ſuppoſing it had a right to meet ſpontaneouſly, without being 
called together, it is impoſſible to;congeive that all the mem- 
bers, and each of the houſes, would agree unanimouſſy upon 
the proper time and place of meeting: and if half of the 
members met, and half abſented themſelves, who ſhall deter- 
mine which i 18 really the legiſlative body, the part aſſembled, 
or that which ſtays away? It is therefore neceſſary; that tlie 
parliament ſhould be called together at a determinate. time 
and place: and highly becoming it's dignity and independ- 
ence, that it ſhould be called together by none but one of 
it's on conſtituent parts: and, of the three conſtituent 
parts, this office can only appertain to the king; as he is a 
ſingle perſon, whoſe will may be uniform and ſteadꝝ; the 
firſt perſon in the nation, being ſuperior to both houſes in 
dignity ; and the only branch of the legiſlature that has a ſe- 
parate exiſtence, and is capable of. performing any act at a 
time when no parliament is in being!. Nor is.it an exception 
to this rule that, by ſome modern ſtatutes, on the demiſe of a 
king or queen, if there be then no parliament i in being, the 
laſt parliament revives, and is to fit again far ſix months, un- 
leis diſſolved by the ſucceſſor: for this revived parliament muſt 
ve been originally ſummoned by the crown, gie 


* Ta 


wy By motives ſomewhat fimilar to which their biſtorians have 


5 theſe the republic of Venice was actu- 
- ates, when towards the end of the ſe- 


venth centpry it aboliſhed the tribunes of 


the people, who were annually choſen 


by the ſeveral diſtricts of the Venetian, . 
territory, and conſtituted a doge in their 


ſtead; in whom the executive power 


of the ſtate at preſent reſides, For 
* 


theſe, as the principal, reaſons, 1. T. 
propriety of baving the executive power 


2 part of the legiſlative, or ſenate; ta 


which the former annual [ſtrates 


" were not admitted. 2. The nece ty of 


having a 'fingle perſon to convoke the 
great council when ſeparated, Way Un, 


Hift, xxvü. 15.) 
Ip 


* 
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Ir dy a ſtatute, 16 Car. I. ci 1. it was ensct- 
ed, Int, If the king neglected to call a parliament for three 
"years; che peers might aſſemble and iſſue out writs for chooſ- 
ing one ; and; in caſe of neglect of the peers, the conſtitu- 
ents might meet and elect one themſelves. But this, if ever 
put in ptactice, would have been liable to all the inconveni- 
enees I have juſt now ffated; and the act itſelf was eftremed 
ſo highly detrimental and injurious to the royal 7 From tha 
chat it was repealed by ftatute 16 Car. II. e. 1. F 
therefore 15 Fee can be drawn, 


4 11 1. 


Ix is ale true, wet the convention - parliament, which 
reſtore king Charles th ſecond, met above a month before 
his return; the lords by their own authority, and the com- 
mons in purſuance of writs iſſued in the name of the keep- 
ers of the liberty of England by authority of parliament : and 
that the ſaid pati liament fat till the twenty ninth of December, 
full ſeyen months after the reſtoration; and enaQted many 
laws, ſeveral of which are ftill in force. But this was for the 
neceflity of the thing, which ſuperſedes all law; for if they 
had not ſo met, it was morally impoſſible that the kingdom 
ſhould have been ſettled in peace. And the firſt thing done 
after the king's return, was to pafs an act declating this to 
de a good parliament, © notwithſtanding the defect of the 
king's writs). So that, as the royal prerogative was chiefly . 
wounded by their ſo meeting, and as the king himſelf, who 
alone had a right to object, conſented to wave the objection, 
this cannot be drawn into an example in prejudice of the 
rights of the crown. Beſides we ſhould alſo remember, that 
it was at that time a great doubt among the lawyers *, whe- 
ther even this healing act made it a good parliament; and 
held by very many in the negative: though it ſeems to have 
been too nice a ſcruple. And yet, out of abundant caution, 
it was thought neceſſary to confirm it's acts in the next par- 


liament, 13 CN. II. c. 7, & c. 14 
j Stat, 12 Car, LL, c. 8, 1 7 * 1 Sid. 1. 
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Ix is file witss true! that at the time of che revolution, 
+ D. 1688, the lords and commons by their own authbrity, 
and upon the ſummons of the prince of Orange, (afterwards 
King William) met in à convention, and therein diſpoſed of 
the ee and kingdom. But it muſt be remembered, that 
this aſſembling was upon a like principle of neceſſity s at che 
reſtoration ; that is, upon a full canviction that king James 


the | ſecond. had abdicated the government, -and that the 


throne was thereby vacant: which ſuppoſition of the indivi- 


dual members was confirmed by their concurrent reſolution, 
vrhen they actually came together. And, in ſuch a caſe as 


the palpable vacancy of a throne, it follows e neceſſitate vri, 


that the form of the royal writs muſt, be laid aſide, othetwiſe 
rliament can ever meet again. For, let us put another 
ble caſe, and ſuppoſe, for che ſgke of argument, that 


the whole royal line ſhould at any time fail, and become ex- 


nt, which would ;ndiſputably 1 acate the throne : in this 
Situation it ſeems reaſonable to preſume, that the body of the 
"nation, conſiſting of lords and commons, would have a right 
to meet and ſettle the government ; otherwiſe there muſt be no 

oyernment at all. And upon this and no other principle 
did the convention in 1688 aſſemble. The vacancy of the 
throne was precedent to their meeting without any royal 
ſummons, not a conſequence of it. They did not aſſemble 


Without writ, and then make the throne vacant ; but, the 
throne being previouſly vacant by the king 8 abdication, they 
"aſſembled without writ, as they muſt do if they aſſembled at 
all. Had the throne been full, their meeting would not haye 
been regular; but, as it was really empty, ſuch meeting be- 
came abſolutely neceſſary. And accordingly it is declared by 
ſtatute 1 W. & M. ſt. 1. c. 1, that this convention was really 
the two houſes of parliament, notwithſtanding the want of 


writs or other defects of form. So that, notwithſtanding 
theſe two capital exceptions, which were juſtifiable only on a 


a principle of neceſſity, (and each of which, by the way, in- 


duced a revolution in the government) the rule laid down is 
in general certain, that the king, on] Ys Can convoke a parlia- 


ment. Ann 


cn. 27 | of PEAR o W's; * 


Au chis by the antient ſtatutes of the realm i, he is bound 
todo every year, or oftener, if need be. Not that he is, or 
ever was, obliged by theſe ſtatutes to call a ew' parliament 
every year; but only to permit a parliament to ſit annually 
for the redreſs of grievances, and diſpateh of buſineſs, i u 

le. Theſe laſt words are ſo looſe and vagus; that ſuch ef 
our monarchs as were inclined to govern without parlia- 
ments, neglected the conyoking them, ſometimes ſor a very 
confiderable period, under pretence that there was no nerd of 
them. — this, by the ſtatute 16 Car. II. c. 1. 
it is enacted; tha tting'and holding of parliaments ſhall 
| — xr ming three years at the moſt. And by the 
ſtatute 1 W. & M. ſt. a. c. 2. it is declared to be one of 
the rights of the people, that for redreſs of all grievances, 
and for the amending; ſtrengthening, and preſerving the laws, 
parliaments ought to be held frequently. - And this indefinite 
frequency is again reduced to a certainty by ſtatute 6 W. & M. 
c. 2. which enacts, as the ſtatute of Charles the ſecond had 
done before, that a new parliament ſhall be called * three 
years ® after the determination of the former. 


I. Tus conſtituent parts of a parliament are the * U 
jects of our enquiry. And theſe are, the king's majeſty, ſiti- 
ing there in his royal political capacity, and the three eſtates 
of the realm; the lords ſpiritual, the lords temporal, (who fit 
together 2 the king, i in one houſe) and the commons, who 
fit by themſelyes in another. And the king and theſe three 
eſtates, together, form the great corporation or body politic 
of the kingdom , of which the king is ſaid to be caput, prin- 
cifium, et finis. F or upon their coming together the king 
meets them, either in perſon or by repreſentation ; without 
which there can be no beginning of a parliament »: and he 
alſo has alone the power of diſſolving them. w 


14 Edw. III. * 1. Nl Mod. Un. Hiſt. xzrxili, 1 6. 
c. 10. n 4 Inſt, 1, 2, Stat. 1 Elia. c. 3. 
m This is the ſame period, that is al- Hale of Parl. 1. 
lowed in Sweden for i intermitting their o 4 Inſt, 6, 
keneral diets, or parliamentary afſemblies, | 
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Engliſh government, that all the parts of it form a mutual 
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ny kighty wheeſity Sr I IVR ri 
conſtitution, that tlle executive power ſhould de a | 
though not the whole, of the legiſlature: The total 0 

of them, we hre ſeen, would be produfiivevt tyranny ; the 


total disjunction of them, for the-preſent, would in the e 
produce the ſame effects, by cauſing that union againſt whic 


it ſeems to provide. The legiſlature would ſoon become ty- 
rannical, by making continual encroachments, and gradually 
' aſſuming{to itſelf the rights of the executive power. Thus 
the long parliament of Charles the firſt, while it ated ina 
coniſtitutional manner, with the royal concurrence, redreſſed 
many heavy grievances and eſtabliſhed many ſalutary laws. 
— Avro two houſes aſſumed the power of legiſlation, in 
excluſion of the royal authority; they ſoon after aſſumed like- 
wiſe the reins of adminiſtration; and, in conſequence of theſe 
united powers, overtumned-dath church ad ſtate, and eſta- 
dliſhed a worſe oppreſſion than any they pretended to remedy. 
To hinder therefore any ſuch encroachments, the king is 
himſelf a part of the parliament :" and, as this is the reaſon of 
his being ſo, very properly therefore the ſhare of legiſlation, 
which the conſtitution has placed in the crown, conſiſts in 
the power of rejecting, rather than reſolving ; this being ſuſſi- 
-cient to anſwer the end propoſed. For we may apply to the 
royal negative, in this inſtance, what Cicero obſerves of the 
negative of the Roman tribunes, that the crown has not any 
power of doing wrong, but merely of preventing wrong from 
being done . The crown cannot begin of itſelf any altera- 
tions in the preſent eſtabliſhed law; but it may approve or 
difapprove of the alterations ſuggeſted and conſented to by the 
two houſes, The legiſlative therefore cannot abridge the 
executive power of any rights which it now has by law, 
without it's own conſent; ſince the law muſt perpetually 
ſand. as it now does, unleſs all the powers will agree to alter 
it. And berein indeed. conſiſts the true excellence of (the 


P Sulla — tribunis plebis fug lege injuriae faciendae pateftatem euer, e 
a uit. De LL. 3. 9. vine 
Arc check 


Eh. 24 ef BEB . 455 
check upon each other. In the legiſlature, the people are a 
check upon, the nobility, and the nability a check upon the 
people ; by the mutual privilege of rejecting what the other 
has refolyed ;, while the king is a, check upon both, which 
preſerves the executive power from encroachments. And this 
very executive power is again checked and kept within dur 
bounds by the two houſes, through the privilege they haue of 
enquiring into, impeaching, and puniſhing the conduct (not 
indeed. of the king , which would deſtroy his conſtitutional 
independence but, which is more beneficial to the public) 
of his evil, and pernicious. counſellors. Thus every branch 
of our civil polity ſupports and is ſupported, regulates and is 
regulated, | by the reit: fur the two houſes naturally drawing 
in two directions of oppolite intereſt, and the prerogative 
in another ſtill different from them both, they mutually keep 
each other from exceeding their proper limits; while the 
whole is prevented from ſeparation, and artificially connect- 
ed together by the mixed nature of the crown, which is a part 
of the legiſlative, and the ſole executive magiſtrate. Like 
three diſtin powers in mechanics, they jointly impel the 
machine of government in a direction different from what 
either, acting by itſelf, would have done; but at the ſame 
time in a direction partaking of each, and formed out of all; 
a direction which conſtitutes the true line of the ates and 
happineſs of the community. 8 


Lr us now conſider theſe conſtituent parts of the fove- 
reign power, or parliament, each in a ſeparate view. The 
king's majeſty will be the ſubject of the next, and many ſub- 
ſequent chapters, to which we muſt at preſent refer. 


Tux next in order are the ſpiritual lords. Theſe conſiſt of 
two atch-biſhops,. and twenty four biſhops ; and at the diſſo- 
lution of monaſteries by Henry VIII, conſiſted likewiſe of 
twenty ſix mitred abbots, and two priors * : a very confider- 
able body, and in thoſe times equal in number to the tempo- 
ral nobility ſ. All theſe hold, or are ſuppoſed to hold, cer- 
* 4 Stat, 12 Car, II. c. 40, * Co. Litt, 97 

F Feld. tit. hon. 2. 5. 27, 
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charges and aſſelſiments, from which they 


e Rrours Boox I. 
fain antient baronies under thy king : for William the cons 


queror thought proper to change the Mika tenure of frank- 
dmoign or free alms. ee the biſhops held their lands 

ing the Saxon ent, into the febdal or Norman te- 
nttre by barony; which ſubjected their eſtates to al civil 
were before ex 


empt /: and, in tight of ſueceſſion to thoſe baronies,, which 


were tthralſenable from their reſpective dignities, the biſhopsand 


2dbots were allowed their ſeats in the houſe of lords :. But 
though theſe lords ſpiritual are in the eye of the law a diſtinct 
eſtate from the lords temporal, and ate ſo diſtinguiſſied in 
moſt of our acts of parliament; yut in practice they are ufually 
blended together under the one name of the lords; they intermix 
in their votes; and the majority of ſuch intermixture joins 
both eſtates. And from this want of a ſeparate aſſembly; and 
Separate negative of the prelates, ſome writers have argued * 
very cogently, that the lords ſpiritual and temporal are now 
ir reality only one eſtate : which is unqueſtionably true in 
every effectual ſenſe, though the antient diſtinction between 


them ſtill nominally continues. For if a bill ſhould paſs 


their houſe, there is no doubt of it's validity, though every 
lord ſpiritual ſhould vote againſt it; of which, Selden *, and 
fir Edward Coke, give many inſtances: as, on the other 
hand, I prefume it would be equally good, if the lords tem- 
poral preſent were inferior to the biſhops in number, and 
every one of thoſe temporal lords gave his vote to 172 the 
bill; though this fir Edward Coke ſeems to doubt of. 


297+ 

t Glany, 7. 1. Co, Litt. 97. Seld. 
tit. bon. 2. 5. 19. 
1 Whitelocke on Patliam. c. 72. 
Warburt, Alliance. b. 2. c. 3. 
r 60. 

x . p. I. c. 6. The act of 
whiformity, 1 Eliz, c. 2, was paſſed with 
— diflent of all the biſhops; (Gibſ. 


codex, 285.) and therefore the ſtile 


A lards ſpiritual is omitted throughout 


the whole. 

Y 2 Inſt. 535, 6, 7. See Keilw, 1343 
where it is holden by the ju iges, 7 Hen, 
VIII, that the king may hald a parlia« 
ment without any fpiritual lords, This 
was alſo exemplified in fact in the two 
firſt parliaments of Charles II; herein 
no biſhops were ſummoned, ell after the 
repeal of the ſtatute 16 Cat, I. c. 27, * 
ſtat ute 13 Car. II. ſt. 1. Co Sy 

2 4 luſt, 25, 


* 2 * J 
3 — 9 11 7 a 4} 1 1 „ 


C2. of Pan's ons 10t&d isi! 


And 


T n Fer confilt of all the. peers of PREY 
(the biſtrops not being in ſtrictneſs held to be ſuch, but 
merely lords of parliament *) by whatever title of nobilĩty diſ- 
tinguiſhed ; dukes, marquiſſes, earls, viſcounts, or barons; of 
which dignities we ſhall ſpeak more hereafter. Some of theſe 
fit by deſcent, as do all antient peers z {ome by creation, a 
do all new. made ones; others, ſince. the union with Scots 
land, by election, which is the cafe of the ſixteen peers, who 
repreſent the body of the Scots nobility. Their numher is 
indefinite, and may be encreaſed at will by the power of tha 
crown? and once, in the reign of queen Anne, there was an 
inſtance of creating no leſs than twelve together; in con- 
templation of which, in the reign of king George the firſt, 
2 bill paſſed the houſe of lords, and was countenanced y the 
then miniſtry, for limiting the number of the peerage. This 
was thought by ſome to promiſe a great acquiſition te, the 
conſtitution, by reſtraining the prerogative from gaining tho 
aſcendant in that auguft aſſembly, by pouring in at pleaſure 
an unlimited number of new created lords. But the bill was 
}ll-reliſhed and miſcarried in the houſe of commons, whoſe 
leading members were then defirous to keep the nn 
Denne 5 


Tue diſtinction of rank and honours is neceſſary in DE 
well- governed ſtate ; in order to reward ſuch as are eminent 
for their ſervices to the public, in a manner the moſt defira- 
ble to individuals, and yet without burthen to the com- 
munity ; exciting thereby an ambitious yet laudable ar- 
dor, and generous emulation, in others. And emulation, 
or virtuous ambition, is a ſpring of action which, however 
dangerous or invidious in a mere republic or under a deſpotit 
ſway, will certainly be attended with good effects under a 
free monarchy ; where, without deſtroying it's exiſtence, 
it's exceſſes may be continually reſtrained by that ſuperior 
power, from which all honour is derived. Such a ſpirit, 
when nationally diffuſed, gives life and vigour to the com- 
munity ; it ſets all the wheels of government in motion, 


* Staunford, P. C. 153. 
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which under a wiſe regulator, may be directed to any bene 


| ficial purpoſe; and they wrery individual maybe mad” 


fubſervient to the public good, while he principally means to 


promote his own particular views: A body of nobility is alſo 


more peculiarly neceſſary in our mixed and eompounded con- 
Kitution, in order to ſupport the rights of both the crown, 
and the people, by forming a barrier to withſtand the en- 
eroachments of both. It creates and preſerves that gradual 
ſcale of dignity, which proceeds from the peaſant to the 
prince; riſing like a pyramid from a broad foundation, and 


diminiſhing to a point as it riſes, It is this aſcending and con- 


tracting proportion that adds ſtability to any government; far 
when the departure is ſudden from one extreme to another, 
we may pronounce that ſtate to be precarious. . The nobi 
lity therefore are the pillars, which are reared from among 
the people, more immediately to ſupport the throne ; and, if 
that falls, they muſt alſo he buried under it's ruins. Accord- 
ingly, when in the laſt century the commons had deter- 
mined to extirpate monarchy, they alſo voted the houſe of 
lords to be uſeleſs and dangerous. And ſince titles of nobi- 
lity are thus expedient in the ftate, it is alſo expedient that 
their owners ſhould form an independent and ſeparate branch 
of the legiſlature. If they were confounded with the maſs of 
the people, and like them had only a vote in electing repre- 
ſentatives, their privileges would ſoon be borne dowr. and. 
overwhelmed by the popular torrent, which would efftectually , 
level all diſtinctions. It is therefore highly neceſſary that 
the body of nobles ſhould have a diſtin aſſembly, diſtin 
dcliberations, and diſtin powers from the commons. 


Tur commons conſiſt of all ſuch men of any property in 
the kingdom, as have not ſeats in the houſe of lords ; 
one of which has a voice in parliament, either perſonally, & 
by his repreſentatives. In a free ſtate, every man, who is 
ſuppaſed a free agent, ought to be, in ſome meaſure, bis 
own governor; and therefore a beach at leaſt of the legiſla- 
tive power ſhould reſide in the whole body of the people. 
And this power, when the territories of the ſtate are ſmall and 
it's citizens eaſily known, ſhould be exerciſed by the people 

in 


4 


5 | of Prabons. 15h 
in their LIEN collective capacity, as was wiſely or- 
dalned in the petty 5 re fiſt ad. 
ments of the 52 fate. ' But this will be highly ĩneonve - 
nient, hen public territory is extended to any oonſi- 
derable degret, the numbet of bitizens is encreaſed, * 
Thus when, àfter the ſocial war, all the burghers of Tely. 
were dfmitted free citizens of Rome, and each had a vote in 
the' public ſemiblies, ic became impoſſible to diſtinguilh the” 
ſpurious frotn che rel voter, and from that time all cle ne 
and popultt felfberations' grew tumultuous and diſord- 
which paved they ae Vai wa e r. ad" 
Catfar, to tratiple liberties of their country, and at 


laſt to diſſolve the 25 ſo large ſtate as 
ours it is therefore very wiſel rived, that people 
ſhould do chat by their — which it is inpARi” | 
cable to perform in perſon; repreſentatives, choſen by a num. 
ber of minute and ſeparate diſtriẽts, wherein all the voters are, 
or eaſily may be, diſtinguiſhed, The counties are thetefors 
repreſented by Kitights, elected by the proprietors of lands: 
the cities and boroughs are repreſented by citizens and bur- 
geſſes, choſen by the mercantile part or ſuppoſed trading in- 
tereſt of the nation; much in the ſame manner as the burghers 
in the diet of Sweden are choſen by the corporate towns, 
Stockholm ſending four, as London does with us, other cities 
two, and ſome only one d. The number of Engliſh repreſen- 
tatives is 51 3, and of Scots 45; in all 558. And every mem-" 
ber, though choſen by one particular diſtrict, when elected 
and returned ſerves for the whole realm. For the end of his 
coming thither is not particular, but general; not barely to 
advantage his conſtituents, but the common wealth; to adviſe _ 
his majeſty (as appears from the writ of ſummons ©) © de cm- 
umi confilio fuper negotiis quibuſaam arduis et urgentibus, re- I 
gem, flatum et defenfionem regni Angliae et eccleſige Anglicanas” | 
10 concernentibus.”” And therefore he is not bound, like a de- 
puty in the united provinces, to confult with, or take the ad- 
vice, of his coriſtituents upon any particular point, unleſs be 
himſelf thinks it proper or prudent fo to do. 
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Tus are the conſlituent parts of» parliament; ein 
the lords ſpiritual and temporal, and the commons; Parts, of 


which caclvis ſo neceſſary, that the conſent of all three is re · 


quired. to make any new law that ſhall, bind the ſubject: 


Whatever is enacted for law by one; or by two only, of the 


three. is no ſtatute ; and to it no regard is due, unleſs in mat- 
ters relating to their privileges; For though, in the 


times of madneſs and anarchy, the commons once paſſed a 


vote, that whatever is enacted or declared for law by the 
commons in parliament aſſembled hath the force of law; 
< and all the people of this nation are concluded thereby, 
as although the conſent and eoncurrence of the king or houſe 
< of peers be not had thereto; yet, when the conſtitution, 
was reſtored in all it's forms, it was particularly enacted by 
ſtatute 13 Car. II. e. 1. that if any perſon ſhall maliciouſly- 
or adviſedly affirm, that both or either of the houſes of par- 
lament have any legiſlative authority without the king, ſuch 
oO ſhall incur all the penalties of a a prarmanire. | 


III. We are next to examine the * and cuſtoms relating 
to parliament, thus united ater and conhidered as one age 


gregate body. 
Tas power nd jurſifionof parliament, fs fr Edward 


Coke e, is fo tranſcendent and abſolute, that it cannot be con- 


fined, either for cauſes or. perſons, within any bounds. And 
of this high court he adds, it may be truly ſaid, A antiquita- 
< tem fpettes, eft vetuſtiſſima; ſi dignitatem, eft honoratiſſima ; ſs 
« ;uriſdittionem, eff capaciſſima. It hath ſovereign and uncon- 
trolable authority in making, confirming, enlarging, reſtrain- 
ing, abrogating, repealing, reviving, and expounding of laws, 


concerning matters of all poſſible denominations, eccleſiaſti- 


cal, or temporal, civil, military, maritime, or criminal : thig 
being the place where that abſolute deſpotic power, which 
muſt in all governments reſide ſomewhere, is entruſted by 
the conſtitution of theſe kingdoms. All wiſchiefs and 
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i ; operations and remedies, that tranſcend the ordi- 

nary courſe of the laws, are within the reach of this extraor- 

Fins 6248 It can regulate or new model the ſucceflion 
to the crown; as was done in the reign of Henry VIII and 
William III. It can alter the eſtabliſhed religion of the land; 
as was done in a variety of inſtances, in the reigns of king 
Henry VIII and his three children. It can change and create 
afreſh even the conſtitution of the kingdom and of parlia- 
ments themſelves ; as was done by the a& of uniori, and the 
wen Gann. for!triganial and} eee dlaftions, It can, 
in ſhort, do every thing that is not naturally impoſſible 3 
and therefore ſome have not ſcrupled to call it's power, by a 
figure rather too bold, the omnipotence of parliament, True 
it is, that what the. parliament doth, no authority upon 
earth can undo. So that it is a matter moſt eſſential to the 
liberties of this kingdom, that ſuch members be delegated 
to this important truſt, as are moſt eminent for their probi- 
ty, their fortitude, and their knowlege ; for it was a known 
apothegm of the great lord treaſurer Burleigh, ** that Eng- 
„land could never be ruined but by a parliament :” and, as 
ſir Matthew Hale obſerves, this being the higheſt ond 
9 court, over which none other can have juriſdiction 
in the kingdom, if by any means a miſgovernment ſhould 
any way fall upon it, the ſubjects of this kingdom are left 
without all manner of remedy. To the ſame purpoſe the 
preſident Monteſquieu, though I truſt too haſtily, pre- 
ſages ; that as Rome, Sparta, and Carthage have loſt their 
liberty and periſhed, ſo the conſtitution of England will in 
time loſe it's liberty, will periſh : it will periſh, whenever 
the legiſlative power ſhall become more corrupt than the 
executive, 


IT muſt be owned that Mr Locke“, and other theoretical 
writers, have held, that there remains ſtill inherent in the | 
people a ſupreme power to remove or alter the legiſlative, 
<< when they find the legiſlative act contrary to the truſt re- 
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| # poſed in them: for, when-ſuch truſt is abuſed, it is thereby 


forfeited, and devolves to thoſe who gave it.” But how- 
ever juſt this concluſion may be in theory, we cannot adopt 
it, nor argue from it, under any diſpenſation of government 
at preſent actually exiſting, For this devolution of power, 
to the people at large, includes in it a diſſolution of the whole 
form of government eſtabliſhed by that people; reduces all 
the members to their original ſtate of equality; and, by an- 


nihilating the ſovereign power, repeals all poſitive laws 


whatſoever before enacted. No human laws will therefore 
ſuppoſe a caſe, which at onee muſt deſtroy all law, and com- 
pel men to build afreſh upon a new foundation ; nor will they 
make proviſion for ſo deſperate an event, as n bender ail 
legal proviſions ineffectual. So long therefore as the Engliſh 
conſtitution laſts, we may venture to affirm, that the en 


| of — is abſolute and without control. 


Tx order to prevent the miſchiefs that might ariſe, by 
placing this extenſive authority in hands that are either inca- 
pable, or elſe improper, to manage it, it is provided by the 
cuſtom and law of parliament \, that no one ſhall. ſit or vote 
in either houſe, unleſs he be twenty one years of age. This. 
is alſo expreſsly declared by ſtatute 7 & 8 W. III. c. 25. 


with regard to the houſe of commons ; doubts having ariſen, 


_ fome contradictory adjudications, whether or no a mi- 
— incapacitated from ſitting in that houſe *. It is alfo. 
by ſtatute 7 Jac. I. c. 6. that no member be per- 
2 to enter the houſe of commons, till he hath taken 
the oath of allegiance before the lord ſteward or his deputy: 
and by 30 Car. II. ft. 2. and 1 Geo. I. c. 13. that no mem- 
ber ſhall vote or ſit in either houſe, till he hath in the pre- 


ſence of the houſe taken the oaths of allegiance, ſupremacy, and 


abjuration, and ſubſcribed and repeated the declaration againſt 
tranſubſtantiation, and invocation of ſaints, and the ſacrifice 
of the maſs. Aliens, unleſs naturalized, were likewiſe by 
the law of parliament incapable to ſerve therein! : and now 
it is enacted, by ſtatute 12 & 13 W. III. c. 2. that no alien, 

1 Whitelocke, c. 50. 4 Inſt, 7. | Com, Journ, 10 Mar. 23. 18 Febr. 
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eren though he be naturalized, ſhall be capable of being 4 
member of either houſe of parllament. And there ate hot 
only theſe ſtanding incapacities; but if any perſon is made 4 
peer by the king, or elected to ſerve in the houſe of commons 
by the people, yet may the reſpective houſes upon complaint 
of any crime in ſuch perſon, and proof thereof, adjudge him 
diſabled and incapable to fit as a member n: and this by the 
law and cuſtom of parliament. 2 


For, as every court of juſtice hath laws and cuſtoms for 
it's direction, ſome the civil and canon, ſome the common 
law, others their own peculiar laws and cuſtoms, ſo the hight 
court of parliament hath alſo it's own peculiar law, called 
the lex et conſuctude parliamenti; a law which fir Edward 
Coke ® obſerves, is, ab omnibus quaerenda, à multis ignorutu, 
a paucis cugnita. It will not therefore be expected that we 
ſhould enter into the examination of this law, with any de- 
gfee of minuteneſs: fince, as the ſame learned author aſſures 
us ®, it is much better to be learned out of the rolls of patlia- 
ment, and other records, and by precedents, and continual 
experience, than can be expreſſed by any one man. It will 
be ſufficient to obſerve, that the whole of the law and cuſtom 
of parliament has it's original from this one maxim ; © that 
© whatever matter ariſes concerning either houſe of parlia- 
ment, ought to be examined, difcuffed, and adjudged in 
« that houſe to which it relates, and not elſewhere p.“ 
Hence, for inftance, the lords will not fuffer the commons 
to interfere in ſettling the election of a peer of Scotland; the 
commons will not allow the lords to judge of the election of 
a burgeſs; nor will either houſe permit the ſubordinate 
courts of law to examine the merits of either caſe. But the 
maxims upon which they proceed, together with the method 
of proceeding, reſt entirely in the breaſt of the parliament 
itſelf; and are not defined and aſcertained by any _—_— 
ſtated laws, 


m Whitelocke of parl; ch, to2, See 21 Jan. 1640. 6 Mar. 1676, 6 Mar, 
Lords“ Journ, 3 May 1620. 13 May vyrr. 17 Feb. 176g, 
1624. 26 May 1725. Com, Journ. u 1 Inſt. 11. * 
14 Feb. 1580, 21 Jun, 1628. 9 Nov. 4 Inft.go, 
p 4 Inſt, 15. 
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indefinite, And therefore when in 31 1 Hen. VI the tou of 


lords propounded a queſtion to the judges' concerning th 
the chief juſtice, fir John Forteſcue, in the name of his 
brethren, declared, ** that they ought not to make anſwer 
| © to that queſtion; for it hath not been uſed aforetime that 
« the juſtices ſhould in any wiſe determine the privileges of 
L the high court of parliament. For it is ſo high and mighty 
E in his nature, that it may make law); and that which is 
„law, it may make no law: and the determination and: 
6 knowlege of that privilege belongs to the lords of parlia- 
ment, and not to the juſtices 4. Privilege of parliament. 
was principally eſtabliſhed, in order to protect it's members 
not only from being. moleſted by their fellow-ſubjects, but 
alſo more eſpecially from being oppreſſed by the power of the 
crown. If therefore all the privileges of parliament were 
once to be ſet down. and aſcertained, and no privilege to be 
allowed but what was ſo defined and determined, it were. 
eaſy for the executive power to deviſe ſome new caſe, not 
within the line of privilege, and under pretence thereof to. 
haraſs any refractory member and violate the freedom of par- 
liament. The dignity and independence of the two houſes, 
are therefore in great meaſure preſerved by keeping their pri- 
vileges indefinite. Some however of the.more notorious. 
privileges of the members of either houſe are, privilege of. 
ſpeech, of perſon, of their domeſtics, and of their lands and 
goods. As to the firſt, privilege of ſpeech, it is declared by 
the ſtatute x W. & M. |. 2. c. 2. as one of the liberties of 
the people, that the freedom of ſpeech, and debates, and 
6 proceedings i in parliament, ought not to be impeached or 
ce queſtioned in any court or place out of parliament.” And 
this freedom of ſpeech is particularly demanded of the king 
in perſon, by the ſpeaker of the houſe of commons, at the 
opening of every new parliament. So likewiſe are the other 
privileges, of perſon, ſervants, lands and goods: which are im 
munities as antient as Edward the _—_; in whoſe laws 


4 Sele. Baronage, part. 1. c. 4. cap. 3. x — 
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fab pe & ad Hnodur venientibus, five ſummoniti 
Ant, ſve per Je quid agendum habuerint, fit ſumma pax ” and 
© too, in the old Gothic conſtitutions, ** extenditur huet pax 
40 44 Jeurie, ud quatuordecim dies, convocato regni ſenatu 
This included formerly not only privilege: from illegal vio- 
lence, but alſo from legal arreſts, and, ſeiſures by proceſs 
from the courts of law. And Mill, to aſſault by colds a 
member of either houſe, or his menial ſeryants, is a high 
contempt of parliament, and there puniſhed with the utmoſt 
ſeverity. It has likewiſe peculiar penalties annexed” to it in 
the courts of law, by the ſtatutes 5 Hen. IV. c. 6. and 
11 Hen. VI. c. 11. Neither can any member of either houſe 
be arreſted and taken into cuſtody, without a breach of the 
privilege of parliament. 


Bur all other privileges, which derogate from the com- 
mon law, are now at an end, fave only as to the freedom 
of the member's perſon: which in a peer (by the privilege 
of peerage) is for ever ſacred and inviolable; and in a com- 
moner (by the privilege of parliament) for forty days after 
every prorogation, and forty days before the next appointed 
meeting *.; which is now in effect as long as the parliament 
ſubſiſts, it ſeldom being prorogued for more than fourſcore 
days at a time. As to all other privileges, which obſtruct 
the ordinary courſe of juſtice, they were reſtrained by the 
ſtatutes 12 W. III. c. 3. 2.& 3 Ann. c. 18. and 11 Geo, IL 
c. 24. and are now totally aboliſhed by ſtatute 10 Geo. III. 
c. 50. which enacts, that any ſuit may at any time be 
brought againſt any peer or member of parliament, their ſer- 
vants, ar any ather perſon intitled to privilege of parliament; 
which ſhall not be impeached or delayed by pretence of any 
ſuch privilege ; except that the perſon of a member of the 
houſe of commons ſhall not thereby be ſubjected to any 
arreſt or impriſonment. Likewiſe, for the benefit of com- 
merce, it is provided by ſtatute 4 Geo. III. c. 33. that 
any trader, having privilege of parliament, may be ſerved 
2 Stiernh. 4, jure Cub. J. 3. c. 3. t 2 Lev. 7a. | 
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with legal proceſs for any juſt debt, (to the amount, of 1000 
and unleſs he makes fatisfation within two months, it tha -- 
be deemed an act of bankruptcy ; and that commiſfions of 
bankrupt may be iſſued . ſuch privileged Walen n 
like manner a8 againſt any other | . 


THrsx only way by which counts of juſtice could — 
take cognizance of privilege of . 4 was by writ of 
Privilege, in the nature of a ſuper/edeas, to deliver the party 
out of cuſtody when arreſted in a civil ſuit . For when a 
letter was written by the ſpeaker to the judges, to ſtay pro- 
ceedings againſt a privileged perſon, they rejected it as con- 
trary to their oath of office ?. But ſince the ſtatute 12 W. 
III. c. 3. which enacts, that no privileged perſon ſhall be 
ſubject to arreſt or impriſonment, it hath been held that 
ſuch arreſt is irregular ab initio, and that the party may be 
diſcharged upon motion v. It is to be obſerved, that there 
is no precedent of any ſuch writ of privilege, but only in 
civil ſuits ; and that the ſtatute of x Jac, I. c. 13. and 
that of king William (which remedy ſome inconveniences 
ariſing from privilege of parliament) ſpeak only of civil 
actions. And therefore the claim of privilege hath been 
uſually guarded with an exception as to the caſe of indictable 
crimes*; or, as it hath been frequently expreſſed, of treaſon, 
felony, and breach (or ſurety) of the peace?, Whereby 
it ſeems to have been underſtood that no privilege was allow- 
able to the members, their families, or ſervants, in any 
crime whatſoever ; for all crimes are treated by the law as 
being contra pacem domini regis. And inſtances have not been 
wanting, wherein privileged perſons have been convicted of 
miſdemeſnors, and committed, or proſecuted to outlawry, 
even in the middle of a ſeffion*; which proceeding has after- 

wards received the ſanction and approbation of parliament *, 


0 


Dyer. 59. 4 Pryn. Brev, Parl. y 4 laſt. 25. Gb 20 May 
| 1675. 
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„ Latch, 48, Noy. 83. 2 Mich, 16 Edw. IV, in Scacch,» 
Stra. 989. Lord Raym. 1461. 
* Com. Journ, 17 Aug. 1641, a Cem. Journ, 36 May 2726. 
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To which may be added, that, a few years ago, the caſt of 
writing and publiſhing ſeditious libels was refolved by boch 
houſes ® not to be intitied to privilege; and that the rsaſons, 
upon which that caſe proceeded ©, extended equally to every 
indictable offence. So that the chief, if nor the only, pri- 
vilege of parliament, in ſuch cafes, ſeems to be the right 
of receiving immediate information of the impriſonment ar 
detention of any member, with the reaſon for which he is 
detained : à ptactiee that is daily uſed upon the ſſigteſt 
military accuſations, preparatory to'a trial by 4 court mur. 
tial! ; and which is recognized by the ſeveral temporary” ſhe 
tutes for ſuſpending the habeas corpus act: whereby it is pro. 
vided, that no member of either houſe ſhall be detained; till 
the matter of which he ſtands ſuſpected, be firſt communi- 
cated to the houſe af which he is a member, and the conſent 
of the ſaid houſe obtained for his commitment of detailing, 
But yet the uſage has uniformly been, ever ſince the reve 
Jution, that the communication * been 9 9 ads to the 
arreſt, 


Tust endif of the laws and . 
lating to parliament, eum t as one rege body. We 
will next proceed to f 


IV. Tax laws and cuſtoms relating to the houſe of lords 
in particular. Theſe, if we exclude their judicial capacity, 
which will be more properly treated of in the third and 
fourth books of theſe commentaries, will take up but little 


of our time. 


Ox very antient privilege is that declared by the charter 
of the foreſt f, confirmed in parliament g Hen, III; viz. that 
every lord ſpiritual or temporal ſummoned to parliament, and 
paſſing through the king's foreſts, may, both in going and 
returning, kill one or two of the king's deer without war- 


: b Com. Journ, 24 Nov, Lords Journ, 4 Com. Journ, 20 Apr. 1762. | 
29 Nov, 1763. e particularly 17 Geo, II. c. 6. 
Lords Proteſt. ibid. 7 1. 
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rant; in view of the foreſter if he be preſent, or on blow- 
ing a horn if he be abſent: e er ee e 10 
king men et Nabil a 
AY 90G en Me . 
IV the — — they hare # right tobe anended, and and 
conſtantiy are, by the judges of the court of king's bench 
and common pleas, and ſuch of the barons of the exchequer 
as are of the degree of the coif, or have been made ſerjeants 
at law as likewiſe by the maſters of the court of chancery ; 
for their advice in point of law, and for the greater dignity 
of their proceedings. The ſe-retaries of ſtate, the attorney 
and ſolicitor general, and the reſt of the king's learned coun- 
el being ſerjeants, were alſo uſed to attend the houſe of 
peers,” and have to this day their regular writs of ſummons 
iſſued out at the beginning of every parliament * : but, as 
many of them have of late years been members of the houſe 
of commons b, their attendance here is fallen into diſuſe, 


ANOTHER privilege is, that every peer, by licence obtain- 
ed from the king, may make another lord of parliament his 
proxy, to vote for him in his abſencei, A privilege, which 
aà member of the other houſe can by no means have, as he is 
himſelf but a proxy for a multitude of other people *. 


Ec peer has alſo a right, by leave of the houſe, when 
'a vote paſſes contrary to his ſentiments, to enter his diſſent 
on the journals of the houſe, with the reaſons for ſuch diſſent; 
which is uſually ſtiled his proteſt, 


ALL bills likewiſe, that may in their conſequences any 
way affect the rights of the peerage, are by the cuſtom of 
parliament to have their firſt riſe and beginning in the houſe 
of peers, and to ſuffer no changes or amendments i in the 
houſe of commons, 


2 


2 Stat, 31 Hen. VIII. c. 10. Smith's h See Com. Journ, 11 Apr. 1614. 
commonw. b. 2. c. 3. Moor. 55 1. 4 Inſt. 8 Feb. 1620. 10 Feb. 1625. 4 Inft, 48. 
4+ Hale of parl. 14% i Seld. baronage, p. I, c. 1. 
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. 2 THERE: in ale one ſtatum ſy elect) e een 
of lords; 6 Annh c. 23. which regulates the election of the 
ſixteen repreſentative peers of North Britain, in conſequence 
of the twenty ſecond and twenty third articles of the union: 
and for that purpoſe preſcribes the oaths, &c, to be taken by 
the electors; directs the mode of balloting; prohibits the 
peers electing from being attended in an unuſual manner; 
and expreſsly provides, that no other matter ſhall be treated 
of in KK —22 ee 
enen / 


V. Tas peculiar fn and ble of, the houſe of cm- 
mons relate principally to the raiſing of taxes, and the 1 0 
tions of members to ſetve in Parliament. 


Fs, with regard to taxes: it is the antient indiſputable 
privilege and right of the houſe of commons, that all grants 
of ſubſidies or parliamentary aids do begin in their houſe, and 
are firſt beſtowed by them i; although their grants are not 
effectual to all intents and purpoſes, until they have the 
aſſent of the other two branches of the legiſlature, The ge- 
_ neral reaſon, given for this excluſive privilege of the houſe of 
commons, is, that the ſupplies are raiſed upon the body of 
the people, and therefore it is proper that they-alone ſhould 
have the right of taxing themſelves. This reaſon would be 
unanſwerable, if the commons taxed none but themſelves : 
but it is notorious, that a very large ſhare of property is in 
the poſſeſſion of the houſe of lords; that this property is 


equally taxable, and taxed, as the pr the commons; 
and therefore the commons not being the /ole ons taxed, 
this cannot be the reaſon of their having the mY ight — 


raiſing and modelling the ſupply. The true reaſon, 

from the ſpirit of our conſtitution, ſeems to be this. The 
lords being a permanent hereditary body, created at pleaſure 
by the king, are ſuppoſed more liable to be influenced by 
the crown, and when once influenced to continue ſo, than 
the commons, who are a temporary elective body, freely 
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nominated by the people. It would therefore be 
dangerous, to give the lords any power of framing new 
exxes for the fubjeck: it is ſufficient, that they have a power 
of rejedting, if they think the commons too Hvifft or impro« 
vſdent in their grants. But ſo reaſonably jealous are the 

commons of this valuable privilege, that herein they will not 
. ſuffer the other houſe to exert any power but that of reject · 
ing; they will not permit the leaſt alteration of amendment 
to be made by the lords to the mode of taxing the people by 
2 money bill ; under which appellation are included all 
bills, by which money is directed to be raiſed upon the ſub. 
ject, for any purpoſe or in any ſhape whatſoever; either for 
the exigencies of government, and collected from the king- 
dom in general, as the land tax; or for private benefit, and 
collected in any particular di trick, as by turnpikes, pariſh 
rates, and the like. Yet fir Matthew Hale® mentions ene 
caſe, founded on the praQtice of parliament in the reign of 
Henry VI", wherein he thinks the lords may alter a money 
bill; and that is, if the commons grant a tax, as that of 
tonnage and poundage, for four years ; and the lords alter it 
to a leſs. time, as for tius years; here, he ſays, the bill need 
not be ſent back to the commons for their concurrence, but 
may receive the royal afſent without farther ceremony ; 
for the alteration of the lords is conſiſtent with the grant of 
the commons. / But ſuch an experiment will hardly be re- 
peated by the lords, under the preſent improved idea of the 
privilege of the houſe of commons: and, in any caſe where a 
money bill is remanded to the commons, all amendments in 
the mode of taxation are ſure to be rejected. 


' Nexr, with regard to the elections of knights, citizens, 
and burgefſes; we may obſerve, that herein conſiſts the 
exerciſe of the democratical part of our conſtitution : for in 
a democracy there can be no exerciſe of ſovereignty but by 
ſuffrage, which is the declaration of the people's will. In 
all democracies therefore it is of the utmoſt importance to 
regulate by whom, and in what manner, the ſuffrages are to 

m on parliaments, bs, 66. | the anſwer to this caſe by fir Heneage 

n Year book, 33 Hen, VI. 17, But ſee Finch, Com. Journ. 22 Apr, 1671. 
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be given. And the Athenians were ſo juſtly jealous of this 
prerogative, that a ſtranger, who interſered in the aſſemblies 
of the people, was puniſhed by their laws with death : be- 
cauſe. ſuch a man was eſteemed guilty of high treaſan, by 
ulyrping thoſe rights of ſovereignty, to which he had no 
title. In England, where the people do not debate in 2 
collective body but by repreſentation, the exerciſe of this 
ſovereignty conſiſts in the choice of repreſentatives, The 
laws have therefore very ſtrictly guarded againſt uſurpation 
or abuſe of this power, by many Galutary proviſions ; which 
may be reduced to theſe three points, 1. The qualifications 
of the electors. 2. F n 
proceedings at elections. 


1. As to the qualifications of the electurs. The true rea- 
ſon of requiring any qualification, with regard to property, in 
voters, is to exclude ſuch perſons as are in ſo mean a fitua- 
tion that they are eſteemed to have no will of their own, If 
theſe perſons had votes, they would be tempted to diſpoſe of 
them under ſome undue influence or other. This would 
give a great, an artful, or a wealthy man, a larger ſhare in 
elections than is conſiſtent with general liberty, If it were 
probable that every man would give his vote freely, and with- 
out influence of any kind, then, upan the true theory and 
genuine principles of liberty, every member of the commu- 
nity, however poor, ſhould have a vote in electing thoſe dele- 
gates, to whoſe charge is committed the difpaſal of his pro- 
perty, his liberty, and his life. But, ſince that can hardly 
be expected in perſons of indigent fortunes, or ſuch as are 
under the immediate dominion of others, all popular ftates 
have been obliged to eſtabliſh certain qualifications; whereby 
ſome, who arc ſuſpected to have no will of their own, are 
excluded from voting, in order to ſet other individuals, whofe 
wills may be ſuppoſed independent, more thoroughly upon 
a bevel with each other, 


AND this conſtitution of ſuffrages is framed upon a wiſer 
principle, with us, than either of the methods of voting, by 
centuries or by tribes, among the Romans, In the method 

by 


4 Boon I. 

by centuries, inſtituted by Servius Tullius, it was principally 
property,” and not numbers, that turned the ſcale : in the me- 
thod by tribes, gradually introduced by the tribunes of the 


people, numbers only were regarded, and property entirely 
overlooked, Hence the laws paſſed by the former method had 
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uſually too great a tendency to aggrandise the patricians or 


rich nobles; and thoſe by the latter had too much of a levell- 
ing principle. Our conſtitution ſteers between the two ex- 
tremes. Only ſuch ate entirely excluded, as can have no 
will of their own : there is hardly a free agent to be found, 
but 'what is entitled to a vote in ſome place or other in the 
kingdom. Nor is comparative wealth, or property, entirely 
diſregarded in elections; for though the richeſt man has only 
one vote at one place, yet, if his property be at all diffuſed, 
he has probably a right to vote at more places than one, and 
therefore has many repreſentatives, This is the ſpirit of our 
conſtitution: not that I aſſert it is in fact quite ſo perfect as 
I have here endeavoured to deſeribe it; for, if any alteration 
might be wiſhed or ſuggeſted i in the clint frame of parlia- 
ments, it ſhould be in favour of a more complete repreſen- 
tation of the people, 


Bor to return to our qualifications ; and firſt thoſe of 
electors for knights of the ſhire, 1. By ſtatute 8 Hen. VI. 
c. 7. and 10 Hen. VI. c. 2. the knights of the ſhires ſhall be 
choſen of people dwelling in the ſame counties, whereof every 
man ſhall have freehold to the value of forty ſhillings by the 
year within the county ; which (by ſubſequent ſtatutes) is to 
be clear of all charges and deduCtions, except parliamentary 
and parochial taxes. The knights of ſhires are the repreſen- 

tatives of the landholders, or landed intereſt, of the kingdom: 
their electors muſt therefore have eſtates in lands or tene- 
ments, within the county repreſented : theſe eſtates muſt 
be freehold, that is, for term of life at leaſt; becauſe beneſi- 
cial leaſes for long terms of years were not in uſe at the mak- 
ing of theſe ſtatutes, and copyholders were then little better 
than villeins, abſolutely dependent upon their lords; this 
freehold muſt be of forty ſhillings annual value; becauſe that 
zum would then, with proper induſtry, furniſh all the necef- 
ſaries 


* 


ped 


Ch..2. of .PzR SONS) : 
ſaries of life, and render the freeholder, if he pleaſed, mh 
pendent man. For biſhop Fleetwood, in his eee 
cioſum written at the beginning of the preſent century, has 
fully proved forty ſhillings in the reign-of Henry VI to have 
been equal to twelve pounds per annum in the reign of queen 
Anne; and, as the value of money is very conſiderably low- 
ered ſince the biſhop wrote, I think we may fairly conclude, 
from this and other circumſtances, that what was equivalent 
to twelve pounds in his days is equivalent to twenty at pre- 
ſent. The other leſs important qualifications of the electors 
for counties in England and Wales may be collected from 
the ſtatutes cited in the marginꝰ; which direct, 2. That no 
perſon under twenty one years of age ſhall be capable of vo- 
ting for any member. This extends to all ſorts of members, 
as well for boroughs as counties; as does alſo the next, vix. 
3- That no perſon convicted of perjury, or ſubornation of 
perjury, ſhall be capable of voting in any election. 4. That: 
no perſon ſhall vote in right of any freehold, granted to him 
fraudulently to qualify him to vote. / Fraudulent grants are 
ſuch as contain an agreement to reconvey, or to defeat the eſ- 
tate granted ; which agreements are made void, and the eſtate. 
is abſolutely veſted in the perſon to whom it is ſo granted. 
And, to guard the better againſt ſuch frauds, it is farther pro- 
vided, 5. That every voter ſhall have been in the actual poſ- 
ſeſſion, or receipt of the profits, of his freehold to his own uſe 
for twelve calendar months before ; except it came to him by 
deſcent, marriage, marriage ſettlement, will, or promotion 
to a benefice or office. 6. That no perſon ſhall vote in reſpect 
of an annuity or rentcharge, unleſs regiſtered with the clerk 
of the peace twelve calendar months before. 7 That in mort- 
gaged or truſt eſtates, the perſon in poſſeſſion, under the 
above-mentioned reſtrictions, ſhall have the vote. 8. That 
only one perſon ſhall be admitted to vote for any one houſe. 
or tenement, to prevent the ſplitting of freeholds. 9. That. 
no eſtate ſhall qualify a voter, unleſs the eſtate has been aſſeſ- 
led to ſome land tax aid, at leaſt twelve months before the, 
election, 10. That no tenant by copy of court roll ſhall, 


©7&8W, III. c. 253. 10 Ann. c. 23. 2 Geo, II. e. 21. 18 Geo, 11. c. 18. 
31 Geo, II. e. 14. 3 Geo, III. e. 24. be 
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poſed to be the mercantile part or trading intereſt of this 
kingdom. But as trade is of a fluctuating nature, and feldom 
long fixed in a place, it was formerly left to the cron to 
ſummon, pro re nata, the moſt flouriſhing towns to ſend re- 
preſentatives to parliament. 80 that as towns enereaſed in 
trade, and grew populous, they were admitted to a ſhare in 
the legiſlature, But the misfortune is, that the deſerted bo- 
roughs continued to be ſummoned, as well as thoſe to whom 
their trade and inhabitants were transferred ;/ except a few 
which petitioned to be eaſed of the expence, then uſual,” of 
maintaining their members: four ſhillings à day being al- 
lowed for a knight of the ſhire, and two ſhillings for a citi- 
zen or burgeſs : which was the rate of wages eſtabliſhed in 
the reign of Edward III. Hence the members for boroughs 
now bear above a quadruple proportion to thoſe for counties, 
and the number of parliament men is enereaſed fince Fortef- 
cue's time, in the reign of Henry the fixth, from 300 to 

upwards of 500, excluſive of thoſe for Scotland. The uni- 
verſities were in general not empowered to ſend burgeſſes to 
parliament ; though once, in 28 Edw. I. when a parliament 
was ſummoned to conſider of the king's right to Scotland, 
there were iſſued writs, which required the univerfity of Ox« 
ford to fend up four or five, and that of Cambridge two or 
three, of their moſt diſcreet and learned lawyers for that pur- 
poſes, But it was king James the firſt, who indulged them 
with the permanent privilege to ſend conftantly two of their 
own body; to ſerve for thoſe ſtudents who, though uſeful 
members of the community, were neither concerned m the 
landed nor the trading intereſt ; and to protect in the legiſſa- 
ture the rights of the republic of letters. The right of ebec- 
tion in boroughs is various, depending intirely on the feveral 
_ Charters, cuſtoms, and conſtitutions of the reſpective places, 
which has occaſioned infinite diſputes; though now by ſtatute 


p 4 Inſt, 16. | 4 Prynne parl. writs, I. 345. 
2 
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2 Geo. II. c. 24. the right of voting for the future ſhall be 
allowed according to the laſt determination of the houſe of 
commons concerning it, And by ſtatute 3 Geo. III. c. 15. 
no freeman, of any city or borough (other than ſuch as claim 
by birth, marriage, or. ſervitude) ſhall be intitled to vote 
. been admitted thi redom tel 
1 | 


2. Mawr as to the ent parſout/ac by defied 
members of the houſe of commons. Some of theſe depend 
„ upon the law and cuſtom of parliaments, deelared by the 
houſe of commons; others upon certain ſtatutes, And 
from theſe it appears, 1. That they muſt not be aliens born*, 
or winors :. 2. That they muſt not be any of the twelve 
judges", becauſe they fit in the lords' houfe ; nor of the cler- 
gy *, for they ſit in the convocation ; nor perſons attainted 
of treaſon or felony *, for they are unfit to fit any where, 
3. That ſheriffs of counties, and mayors and bailiffs of 
boroughs, are not eligible in their reſpective juriſdiftions, as 
being returning officers / ; but that ſheriffs of one county are 
eligible to be knights of another®, 4. That, in ſtriftnefs, all 
members ought to be inhabitants of the places for which 
they are choſen * ; but this is intirely diſregarded. 5. That 
no perſons concerned in the management of any duties or 
taxes created fince xr692, except the commiſſioners of the 
treaſury d, nor any of the officers following ©, (viz. commiſ- 
fioners of prizes, tranſports, ſick and wounded, wine licen- 
ces, navy, and victualling; ſecretaries or receivers of prizes; 
comptrollers of the army accounts ; agents for regiments ; 
governors of plantations and their deputies ; officers of Mi- 
norca or Gibraltar ; officers of the exciſe and cuſtoms ; 


r 4 Inſt, 47, 48. 22 Mar. 1620. 2, 4, 15 Jun. 17 Nov, 
s See pag. 162. 1685. Hal. of parl. 114. 
t Bid, 2 4 Inft. 48. Whitelocke of pail. 
u Com. Journ, 9 Nov. 1605. ch. 99, 100, 10r. 
Com. Journ. 13 Oct. 1553. 8 Feb, a Stat, x Hen. V. c. 1. 23 Hen. VI. 
620. 17 Jan. 166r. c. 15. 
x Com. Journ. 21 Jan. 1580. 4 Inſt. d Stat. 5 & G W. & M. c. 7. 
47. c Stat, 11 & 12 W. III. c. 2. 12 & 


Y Bro, Ar. t. — 7. Com. 13 W. III. c. 10. 6 Ann, c. 7. 15 Geo, 
Journ, 25 Jun, 1604. 14 Apr, 2614, II. c. a3. * 
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clerks or deputies in the ſeveral offices of the treaſury, ex- 


chequer, navy, victualling, admiralty, pay of the army or 


navy, ſecretaries of ſtate, ſalt, ſtamps, appeals, wine licences, 
hackney coaches, hawkers, and pedlars) nor any perſons that 
hold any new office under the crown created ſince 17050, are 
capable of being elected or ſitting as members. 6. That no 


perſon having a penſion under the crown during pleaſure, or 


for any term of years, is capable of being elected or ſitting *. 

7. That if any member accepts an office under the crown, 
except an officer in the army or navy accepting a new commiſ- 
fion, his ſeat is void; but ſuch member is capable of being re- 
elected . 8. That all knights of the ſhire ſhall be actual 
knights, or ſuch notable eſquires and gentlemen, as have 
eſtates ſufficient to be knights, and by no means of the 
degree of yeomen ®, This is reduced to a ftill greater cer- 


tainty, by ordaining, 9. That every knight of a ſhire ſhall 


have a clear eſtate of freehold or copyhold to the value of fix 
hundred pounds per annum, and every citizen and burgeſs to 
the value of three hundred pounds; except the eldeſt ſons of 
peers, and of perſons qualified to be knights of ſhires, and ex- 


_ cept the members for the two univerſities*: which ſomewhat 


ballances the aſcendant which the boroughs have gained over 
the counties, by obliging the trading intereſt to make choice 


of landed men: and of this qualification the member muſt 


make oath, and give in the particulars in writing, at the time 


of his taking his ſeat . But, ſubject to theſe ſtanding reſtric- 


tions and diſqualifications, every ſubject of the realm is eligi- 
ble of common right: though there are inſtances, wherein 
perſons in particular circumſtances have forfeited that com- 
mon right, and have been declared ineligible for that parlia- 
ment by a vote of the houſe of commons *, or for ever by an 
act of the legiſlature l. But it was an unconſtitutional pro- 
hibition, which was grounded on an ordinance of the houſe. 
of lords, and inſerted in the 4ing's writs, for the parlia- 
ment holden at Coventry, 6 Hen. IV, that no apprentice or 


e Stat, 6 Ann. c. 7. 1 Geo. I. c. 56. 1 Stat. 33 Geo. II. c. 20. 

f Stat, 6 Anu. c. 7. * See pag. 163. 

t Stat, 23 Hen, VI. c, 15, I Stat. 7 Geo, I. c. 28. : 
other 
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other man of the law ſhould be elected a knight of the ſhire 
therein ®; in return fot which, our law books and hiſtorians" 
have branded this parliament with, the name of parliamentum 
indoctum, or the lack-learning parliament ; and fir Edward 
Coke obſerves with ſome ſpleen ?, that there was never a 
good law Wass thereat. | 


3. Tun third point, regarding elections, is the method of 
WE therein. This is alſo regulated by the law of par- 
liament, and the ſeveral ſtatutes referred to in the margin ?; 
all which I ſhall blend together, and extract out of them a 
ſummary account of the method of proceeding to elections. 


As ſoon as the parliament is ſummoned, the lord chancellor 
(or if a vacancy happens during the ſitting of parliament, the 
ſpeaker, by order of the houſe, and without ſuch order, if a 
vacancy happens by death in the time of a receſs for upwards 
of twenty days) ſends his warrant to the clerk of the crown in 
chancery ; who thereupon iſſues out writs to the ſheriff of 
every county, for the election of all the members to ſerve for 
that county, and every city and borough therein. Within 
three days after the receipt of this writ, the ſheriff is to ſend his 
precept, under his ſeal, to the proper returning officers of the 
cities and boroughs, commanding them to elect their mem 
bers : and the faid ing officers are to proceed to election 
within eight days the receipt of the precept, giving 
four days notice of the ſame; and to return the perſons 
_— together with the menen, to the ſheriff, - 


Bur elections of knights of the ſhire muſt be ocean to 
by the ſheriffs themſelves in perſon, at the next county court 


m Pryn, on 4 Inſt. 3... J c. 33. 2 Geo. II. c. 24. 8 Geo. I. e. 30. 
n Walfingh. A. D. 1465. 18 Geo, II. c. 18. 19 Geo, II. c. 28, 
* Tn ... 10 Geo, III. c. 42. 11 Geo. III. c. 42. 


P 7 Hen, IV. e. 15. 3 Havi 6.7, # In the borough of New-Shoreham 
23 Hen. VI. c. 14. 1 W. & NM. ſt. 1. in Suſſex, wherein certain freeholders of 
6.2. 2 W. & M. ſt. 1. c. 7. 5 * CW. the county are intitled to vote by ſtatute 
& M. c. 20. 7 W. III. c. 4. 7 &8W. 11 Geo. III. c. $5. the election muſt be 
NI. c. 7. and c. 25. 10 & 11 W. ul. within welve days, with eight days no- 
c. 7. 12 & 13 W. III. g. 10, 6 Ann, tice of the ſame. 

& 23. 9 Ann, c. 5. 10 Ann, © 19. and 
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interfere in the election of commoners; and, by ſtatute, the 
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that ſhall happen after the delivery of the writ. The county 
court is a court held every month or oftener by the ſheriff, 
intended to try little cauſes not exceeding the value of forty 
ſhillings, in what part of the county he pleaſes to appoint for 
that purpoſe : but for the election of knights of the ſhire; it 
muſt be held at the moſt uſual place. If the county court falls 
upon the day of delivering the writ, or within ſix days after, 
the ſheriff may adjourn the court and election to ſome other 
convenient time, not longer than ſixteen days, nor ſhorter than 
tn; but he cannot alter the place, without the conſent of all 
the candidates: and, in all fuch cafes, ten days public notice 
mult be given of the time and place of the election. 


| An, as it is eſſential to the very being of parliament that 
elections ſhould be abſolutely free, therefore all undue influ- 
ences upon the electors are illegal, and ſtrongly prohibited. 
For Mr Locke” ranks it among thoſe breaches of truſt in the 
executive magiſtrate, which according to his notions amount 
to a diſſolution of the government, © if he employs the force, 
t treaſure, and offices of the ſociety to corrupt the repreſen- 
tc tatives, or openly to preingage the electors, and preſcribe 
« what manner of perſons ſhall be choſen. For thus to re- 
® gulate candidates and electors, and new model the ways of 
<« election, what is it, ſays he, but to cut up the government 
cc by the roots, and poiſon the very fountain of public ſecu- 
cc rity ?” As ſoon therefore as the time and place of election, 
either in counties or boroughs, are fixed, all ſoldiers quar- 
tered in the place are to remove, at leaſt one day before the 
election, to the diſtance of two miles or more; and not to re- 
turn till one day after the poll is ended. Riots likewiſe have 
been frequently determined to make an election void. By 
vote alſo of the houſe of commons, to whom alone belongs 
the power of determining conteſted elections, no lord of par- 
lament, or lord lieutenant of a county, hath any right to 


lord warden of the cinque ports ſhall not recommend any 
members there, If any officer of the exciſe, cuſtoms, ſtamps, 


7 on Cv. p. 2. 222. 


or 
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or certain other branches of the revenue, preſumes to inter- 
meddle in elections, by perſuading any voter or diſſuading 
king he forfeits 1004, enen | 


Tune a Weeds 10 bas branch of the legiſlature ſe- 
cured from any undue influence from either of the other two, 
and from all external violence and compulſion. But the 
greateſt danger is that in which themſelves co-operate, by 
the infamous practice of bribery and corruption. To prevent 
which it is enacted that no candidate ſhall, after the date 
(uſually called the tee) of the writs, or after the vacancy, 
give any money or entertainment to his electors, or promiſe 
to give any, either to particular perſons, or to the place 

in general, in order to his being elected: on pain of being 
— to ſerve for that place in parliament. And if any 
money, gift, office, employment, or reward be given or 
promiſed to be given to any voter, at any time, in order to 
influence him to give or withhold his vote, as well he that 
takes as he that offers ſuch bribe forfeits 500 J, and is for 
ever diſabled from voting and holding any office in any cor. 
poration ; unleſs, before conviction, he will difcover ſome 
other offender of the ſame kind, and then he is indemnified 
for his own offence ſ. The firſt inſtance that occurs, of elec- 
tion bribery, was ſo early as 13 Eliz. when one Thomas 
Longe (being a ſimple man and of ſmall capacity to ſerve in 
parliament) acknowleged that he had given the returning 
officer and others of the borough for which he was choſen 
four pounds to be returned member, and was for that premi- 
um elected. But for this offence the borough was amerced, 
the member was removed, and the officer fined and impriſon- 
ed*, But, as this practice hath ſince taken much deeper 
and more univerſal root, it hath occaſioned the making of 
theſe wholeſome ſtatutes ; to complete the efficacy of which, 
there is nothing wanting but reſolution and integrity to put 
them in ſtrict execution. 


4 In like manner the Julian law 4d ei another offender, he was reſtored to 
ambitu inflifted fines and infamy upon his credit again, E. 48. 14. . 
all who were guilty of corruption at elec- s 4Inft,23. Hale of parl. 112, Com. 
An Journ, 10 & 11 May 1571, 

M2 Uxpug 


, & * 1 2 : : 
— % p Mr * * 5 * — 1 Wy . w_ — 
— by * — 2 — > - — F — = 4 - 2 - l > b pry N 4 — xxx 
22 ——— r — — = 83 — A Y "—"R_— 8 2 * 4 , - - 4 © * — Pages — 
2 : : = = » IH rr r I —— — x — K CRT, 8 Tc h - —_— > — 4 \ 
* n —— — r 4 —— —— 2 23; 1 — A < men nl. > . . ee era 5 2, EW 4 a > 2 
q ” _ — —— 8 2 * 1 8 * 1 * 8 * * „ 2 > REFY, 2 
a - Sz $ SES; = A —— 8 « - 42 
2 2 * 50. A — — th tw of 


b 2 
1 * * "4 2 
4 .+* * 

— * 
= - — 
5 oo, ee 

" - - 
2 "ay = * 


K — 

. 3 

21 — — — 
—— oe———_ _ — 
— EET PCI g 


= - 

3? 
8 > 
an $2 e 

— 


— 
— - 
7 —— =—an — — . 
d — — you 


190 The Rrouns  Boox I. 


Uno 8 e with, the depravity, of 
mankind would permit me to ſay, effectually) guarded againſt, 
the election is to be proceeded to on the day appointed; the 


ſheriff or other returning officer firſt taking. an; oath againſt 


bribery, and for the due execution of his office. The can- 
didates likewiſe, if required, muſt ſwear to their qualification; z 
and the electors in counties to theirs; and the electors both in 
counties and boroughs are alſo compellable to take the oath 
of abjuration and that againſt bribery and corruption, And 
it might not be amiſs, if the members elected were bound to 
take the latter oath, as well as the former; which in all pro- 


blability would be much more effectual, than adminiſtring it 
only to the electors. | 0 0 


Tux election being cloſed, the returning officer in 
boroughs returns his precept to the ſheriff, with the perſons 
elected by the majority : and the ſheriff returns the whole, 
together with the writ for the county and the knights elected 
thereupon, to the clerk of the crown in chancery ; before 
the day of meeting, if it be a-new parliament, or within 
fourteen days after the election, if it be an occaſional ya- 
cancy ; and this under penalty of 500 J. If the ſheriff does 
not return ſuch knights only as are duly elected, he forfeits, 
by the old ſtatutes of Henry VI, 1001; and the returning 
officer in boroughs for a like falſe return 40/; and they are 
beſides liable to an action, in which double damages ſhall be 


recovered, by the later ſtatutes of king William: and any 


perſon bribing the returning officer ſhall alſo forfeit. 300 /. 
But the members returned by him are the fitting members, 


until the houſe of commons, upon petition, ſhall adjudge 


the return to be falſe and illegal. The form and manner of 
proceeding upon ſuch petition are now regulated by ſtatute 
10 Geo. III. c. 16. which directs the method of chuſing by lot 
a ſelect committee of fifteen members, who are ſworn well and 
truly to try the ſame, and a true judgment to give according 
to the evidence. And this abſtract of the proceedings at eltec- 
tions of knights, citizens, and burgeſſes, coneludes our enqui- 
ries into the laws and cuſtams more peculiarly relative to the 


houſe of commons, Y VI. Ira 
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VI. I PROCE ED now, ſxthly, to the method of making 
laws; which is much the fame in both houſes : and I ſhall 
touch it very briefly, beginning in the houſe of commons. 
But firſt I muſt premiſe, that for diſpatch of buſineſs each 
houſe of parliament has it's ſpeaker. The ſpeaker of the 
houſe of lords, whoſe office it is to preſide there, and manage 
the formality of buſineſs, is the lord chancellor, or keeper of 
the king's great ſeal, or any other appointed by the king's. 
commiſſion : , and, if an be-ſo appointed, the houſe of 
lords (it is aid) may elect. The ſpeaker of the houſe of 
commons. is choſen by the houſe; but muſt be approved by 
the king. And herein the uſage of the two houſes differs, 
that the ſpeaker of the houſe of commons cannot give his 
opinion or argue any queſtion in the houſe ; but the ſpeaker 
of the houſe of lords, if a lord of parliament, may. In each 
houſe the act of the majority binds the whole; and this ma- 
jority is declared by votes openly and publicly given: not as 
at Venice, and many other ſenatorial aſſemblies, privately or 
by ballot. This latter method may be ſerviceable, to prevent 
intrigues and unconſtitutional combinations : but is impot- 
ſible to be practiced with us; at leaſt in the houſe of com- 
mons, where every member's condutd is ſubject to the future 
cenſure of his conſtituents, . and therefore ſhould be openly 
ſubmitted to their inſpection. 


To bring a bill into the houſe, if the relief ſought by it is 
of a private nature, it is firſt neceſſary to prefer a petition ; 
which muſt be preſented by a member, and uſually ſets forth 
the grievance deſired to be remedied. This petition (when 
founded on facts that may be in their nature diſputed) is re- 
ferred to a committee of members, who examine the matter 
alleged, and accordingly report it to the houſe ; and then 
(or, otherwiſe, upon the mere petition) leave is given to bring 
in the bill. In public matters the bill is brought in upon 
motion made to the houſe, without any petition at all. For- 
merly, all bills were drawn in the form of petitions, which 
were entered upon the parliament rolls, with the king's anſwer 
thereunto ſubjoined ; not in any ſettled form of words, but 

By 7 2 
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as the circumſtances of the caſe required :: and at the end of 
each parliament the judges drew them into the form of a ſta- 
tute, which was entered on the flatute- rollt. In the reign of 
Henry V, to prevent miſtakes and abuſes, the ſtatutes were 
drawn up by the judges before the end of the parliament; and, 
in the reign of Henry VI, bills in the form of ute, accord- 
2 to the modern cuſtom, were firſt introduced. 


Tus perſons W to bring i in the bill, beg it in a 
competent time to the houſe, drawn out on paper, with a 
multitude of blanks, or void ſpaces, where any thing occurs 
that is dubious, or neceſſary to be ſettled by the parliament 
itſelf; (ſuch, eſpecially, as the preciſe date of times, the na- 
ture and quantity of penalties, or of any ſums of money to be 
raiſed) being indeed only the ſceleton of the bill. In the 
houſe of lords, if the bill begins there, it is (when of a pri- 
vate nature) referred to two of the judges, to examine and 
report the ſtate of the facts alleged, to ſee that all neceſſary 
parties conſent, and to ſettle all points of technical propriety, 
This is read a firſt time, and at a conyenient diſtance a ſe- 
cond time; and after each reading the ſpeaker opens to the 
houſe the ſubſtance of the bill, and puts the queſtion, whether 
it Mall proceed any farther, The introduction of the bill may 
be originally oppoſed, as the bill itſelf may at either of the 
readings ; and, if the oppoſition ſucceeds, the bill muſt be 
dropped for that ſeſſion: as it muſt alſo, if if oppoſed with * 
ceſs in any of the ſubſequent ſtages, | 


AFTER the ſecond reading it is committed, that is, referr- 
ed to a committee; which is either ſelected by the houſe in 
matters of ſmall importance, or elſe, upon a bill of conſe- 
quence, the houſe reſolves itſelf into a committee of the whole 
houſe, A committee of the whole houſe is compoſed of every 
member; and, to form it, the ſpeaker quits the chair, (ano- 
ther member being appointed chairman) and may fit and de- 
bate as a private member, In theſe committees the bill is 
debated clauſe by clauſe, amendments made, the blanks filled 
up, and ſometimes the bill entirely new modelled, After it 

t See, among numberleſs other inſtances, the articuli cleri, 9 Edw. II. 
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has gone through the committee, the chairman reports it to 


the houſe with ſuch amendments as the committee have made; 
and then the houſe reconſiders the whole bill again, and the 
queſtion is repeatedly put upon every clauſe and amendment. 
When the houſe hath agreed or diſagreed/to the amendments 
of4he committee, and ſometimes added new amendments of 
it's own, the bill is then ordered to be engroſſed, or written 
in a ſtrong groſs hand, on one or more long rolls (or preſſes) 
of parchment ſewed together. When this is finiſhed, it is 
read a third time, and amendments are ſometimes then made 
to it; and if a new clauſe be added, it is done by tacking a 
a ſeparate piece of parchment on the bill, which is called a 
ryder v. The ſpeaker then again opens the contents; and, 
holding it up in his hands, puts the queſtion, whether the 
bill ſhall paſs. If this is agreed to, the title to it is then ſett- 
led; which uſed to be a general one for all the acts paſſed in 
the ſeſſion, till in the fifth year of Henry VIII diſtinct titles 

were introduced for each chapter”. After this, one of the 
members is directed to carry it to the lords, and defire their 
concurrence ; who, attended by. ſeveral more, carries it to 
the bar of the houſe of- peers, and there delivers it to their 
ſpeaker, who comes down from his woolſack to receive it. 


Ir there paſſes through the ſame forms as in the other 
houſe, (except engroſſing, which is already done) and, if 
rejected, no more notice is taken, but it paſſes ſub ſilentia, 
to prevent unbecoming altercations. But if it is agreed to, 
the lords ſend a meſſage by two maſters in chancery (or ſome- 
times two of the judges) that they have agreed to the ſame: 
and the bill remains with the lords, if they have made no 
amendment to it. But if any amendments are made, ſuch 
amendments are ſent down with the bill to receive the con- 
currence of the commons. If the commons diſagree to the 
amendments, a conference uſually follows between members 
deputed from each houſe ; who for the moſt part ſettle and 
adjuſt the difference : but, if both houſes remain inflexible, 
the bill is dropped. If the commons agree to the amend- 
ments, the bill is ſent back to the lords by one of the members, 


n Noy, 84. Lord Bacon ap ulcs, 89. 326, : 
M 4 with 
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with a meſſage to acquaint them. therewith. The ſame forms 
are. obſerved, mutatis mutandis, when the bill begins in the 
houſe of lords. But, when an act of grace or pardon is 
paſſed, it is firſt ſigned by his majeſty, and then read once 
only in each of the houſes, without any new engroſfing or 
amendment v. And hen both houſes have done with any 
bill, it always is depoſited in the houſe of peers, to wait the 
royal aſſent; except in the caſe of a bill of ſupply, which 
after receiving the coneurrence of wy W is ſent back to 
the houſe of commons *. = WE" 


Tux chil aſſo 1 given two ways: 1. In ds 
when the king comes to the houſe of peers, in his crown and 
royal robes, and ſending for the commons to the bar, the 
titles of all the bills that have paſſed both houſes are read; 
and the king's anſwer is declared by the clerk of the parlia- 
ment in Norman-French : a badge, it muſt be owned, (now 
the only one remaining) of conqueſt ; and which one could 
wiſh to ſee fall into total oblivion ; unleſs it be reſerved as a 
ſolemn memento to remind us that our liberties are mortal, 
having once been deſtroyed by a foreign force, Tf the king 
conſents to a public bill, the clerk uſually declares, '** & rey 
e veut, the king wills it ſo to be;“ if to a private bill, 
«Tait fait come il eff defirt, be it as it is deſired,” If the king 
refuſes his aſſent, it is in the gentle language of © Je roy 
%% aviſera, the king will adviſe upon it,” When a bill of 
ſupply is paſſed, jt is carried up and preſented to the king by 
the ſpeaker of the houſe of commons /; and the royal aſſent is 
thus expreſſed, © le roy remercie ſes loyal ſubjefts, accepte lour 
&« benevolence, et auſſi te veut, the king thanks his loyal ſub- 
$ jects, accepts their benevolence, and wills it ſo to be.” 
In caſe of an act of grace, which originally proceeds from 
the crown and has the royal aſſent in the firſt ſtage of it, 
the clerk of the parliament thus pronounces the gratitude of 
the ſubjeCt ; * /es prelats, ſeigneurs, et commons, en ce preſent 
“ parliament aſſemblees, au nom de touts vous autres ſubjefts, res 
*w D'ewes journ. 20. 73. Com, journ. 5 Rot, Parl. 9 Hen. N. in Pryn, 


37 June 1747. 4 Inſt, 30, 31, 
x* Com. journ. 24 Jul. 1669, 


5e nercienſ 
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6e ' mercient tres humblement votre mig, « prient @ Dieu vous 
* et langue;; the prelates, lord, and 

h ⁰, in this preſent parliament aſſembled, in the 
5 name of all your other ſubjects, moſt humbly thank your 
« majeſty; and pray to God to grant you in health, and 
« wealth long to live-.“ 2. By the ſtatute 33 Hen. VIII. c. ar. 
the king may give his aſſent by letters patent under his great 
ſeal, ſigned with his hand, and notified in his abſence to 
both houſes aſſembled together in the high houſe, | And, 
when the bill has received the royal aſſent in either of 
theſe ways, it is then, and not before, a ſtatute or act of par- 


T H1s ſtatute or act is placed among the records of the 
kingdom ; there needing no formal promulgation to give it 
the force of a law, as was neceſſary by the civil law with ro- 
gard to the emperor's edicts: becauſe every man in England | 
is, in judgment of law, party to the making of an act of 
parliament, being preſent thereat by his repreſentatives, 
However, a copy thereof is uſually printed at the king's 
preſs for the information of the whole land. And formerly, 
before the invention of printing, it was uſed to be publiſhed 
by the ſheriff of every county; the king's writ being ſent to 
him at the end of every ſeſſion, together with a tranſcript of 
all the acts made at that ſeſſion, commanding him, ** ut la- 
** tuta illa, et omnes articulos in eiſdem contentos, in ſingulis lacis 
&« ub; expedire viderit,, publice proclamari, et firmiter teneri et 
| ** obfervari factat.” And the uſage was to proclaim them at 
his county court, and there to keep them, that whoever would 
might read or take copies thereof ; which cuſtom continued 
till the reign of Henry the ſeventh *, 


Ax act of parliament, thus made, is the exerciſe of the 
higheſt authority that this kingdom acknowleges upon earth. 
It hath power to bind every ſubject in the land, and the do- 
minions thereunto belonging ; nay, even the king himſelf, 
if particularly named therein. And it cannot be altered, 


# D'ewes journ, 35, 3 lnſt. 47. 4 laſt, 26, 


amended, 
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| Ifiended, difpenſod with, ſuſpended; or repealed; but in 
the fame forms and by the ſame authority of arfiviens: 
for it is a maxim in law, that it requires the ſame ftrength 
to diſſolve, as to create an obligation. It is true it was 

formerly held, that the king might in many caſes diſpenſe 
with penal ſtatutes D: but now by ſtatute 1 W. & M. ſt. 2, 
c. 2. it is declared, that the ſuſpending or diſpenſing with 
laws by regal ls off Wer GR of 8 ir 


egal, - 


VII. Tins remains only, in the ſeventh and laſt pho, 
to add a word or two concerning the manner in which par- 
liaments may be adjourned, prorogued, or diſſolved. 


Ax adjournment is no more than a continuance of the 
ſeſſion from one day to another, as the word itſelf fignifies : 
and this is done by the authority of each houſe ſeparately every 
day; and ſometimes for a fortnight or a month together, as 
at Chriſtmas or Eaſter, or upon other particular occaſions. 
But the adjournment of one houſe is no adjournment of the 
other ©, It hath alfo been uſual, when his majeſty hath ſig- 
nified his pleaſure that both or either of the houſes ſhould 
adjourn themſelves to a certain day, to obey the king's pleaſure 
ſo ſignified, and to adjourn accordingly*. Otherwiſe, be- 
ſides the indecorum of a refuſal, a prorogation would aſſuredly 
follow ; which would often be very inconvenient to both pub- 
lic and private buſineſs. For prorogation puts an end to 
the ſeſſion ; and then ſuch, bills, as are only begun and not 
perfected, muſt be reſumed de novo (if at all) in a ſubſequent . 
ſeflion : whereas, after an adjournment, all things continue in 
the ſame ſtate as at the time of the adjournment made, and 
may be proceeded. on without any IN commencement, | 


A PROROGATION is the continuance of the parliament 
from one ſeſſion to another, as an adjournment is a continua- 


o Finch, L. 81. 234. Bacon, Elem, 18 Dec. 1621, 11 Jul. 1625, 13 Sept. 
c. 19. 1660. 25 Jul, 1667. 4 Aug. 168 5. 
c 4 Inft, 28. 24 Febr. 1691. 21 Jun. 1712. 16 Apr. 
4 Com. Journ. paſſim: e. g. 11 Jun. 1717. 3 Feb, 1741, to Dec. 1745. 


3572, 5 Apr. 1604, 4 Jun, 14 Nov. 21 May 1768, f 
go 
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tion of the ſeſſion from day to day. This is done by the royal 
authority, expreſſed either by the lord chancellor in his ma- 
jelty's preſence, or by commiſſion from the crown, or fre- 
quently by. proclamation, Both houſes are neceſſarily pro- 
rogued at the ſame time; it not being a prorogation of the 
| houſe of lords, or commons, but of the parliament. The 
ſeſſion is never underſtood to be at an end, until a prorogati- 
on: though, unleſs ſome act be paſſed or ſome judgment 
given in parliament, it is in truth no ſeſſion at all. And 
formerly the uſage was, for the king to give the royal aſſent 
to all ſuch bills as he approved, at the end of every ſeſſion, 
and then to prorogue the parliament; though ſometimes only 
for a day or two : after which all buſineſs then depending in 
the houſes was to be begun again. Which cuſtom obtained 
ſo ſtrongly, that it once became a queſtion , whether giving 
the royal aſſent to a ſingle bill did not of courle put an end 
to the ſeſſion. And, though it was then reſolved in the ne- 
gative, yet the notion was ſo deeply rooted, that the ſtatute 
1 Car. I. c. 7. was paſſed to deelare, that the king's aſſent 
to that and ſome other acts ſhould not put an end to the ſeſſion; 
and, even ſo late as the reign of Charles II, we find a proviſo 
frequently tacked to a bill, that his majeſty's aſſent thereto 
ſhould not determine the ſeſſion of parliament, But it now 
ſeems to be allowed, that a prorogation muſt be expreſsly 
made, in order to determine the ſeſſion. And, if at the time 
of an actual rebellion, or imminent danger of invaſion, the 
parliament ſhall be ſeparated by adjournment or prorogation, - 
the king is empowered | to call them together by proclama- 
tion, with fourteen days notice of the time n for their 
reaſſembling. 


A DISSOLUTION is the civil death of the parliament; and 
this may be effected three ways: 1. By the king's will, ex- 
preſſed either in perſon or by repreſentation, For, as the 
king has the ſole right of convening the parliament, fo alfa 


e 4 Inſt. 28. Haleof parl. 38. Hutt,61, b Stat, 12 Car, II. c. 1, 22 & 23 
f Com, Journ, 21 Oct. 1553s Car, Il. c. 1. 
Vid, 21 Nov, 185. i Stat. 30 Geo. II. c. 25. 
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it is a branch of the royal-prerogative, that he may (when- 
ever he pleaſes): prorogue the parliament for a time, 6r put 
© final period to it's exiſtence, If nothing had #fight to pro 
rogue or diſſolve a parliament but itſelf, 'it might happen to 
become perpetual. And this would be extremely dangerous, 
if at any time it ſhould attempt to encroach upon the execu- 
tive power: as was fatally experienced by the unfortunate 
king Charles the firſt; who, having unadviſedly paſſed an 
act to continue the parliament then in being till ſuch time as 
it ſhould pleaſe to diffolve itſelf, at laſt fell a ſacrifice to that 
inordinate power, which he himſelf had conſented to give 
them. It is therefore extremely neceſſary that the crown 
ſhould be empowered to regulate the duration of theſe aſſem- 
blies, under the limitations which the Engliſh conſtitution 
has preſcribed: ſo that, on the one hand, they may frequently 
and regularly come together, for the diſpatch of buſineſs and 
redreſs of grievances; and may not, on the other, even with 
the conſent of the crown, be continued ed an der avs os 
or eure IT" | 


2. A PARLIAMENT may be diſſolved by the demiſe of 
the crown. This diſſolution formerly happened immediately 
upon the death of the reigning ſovereign : for he being con- 
ſidered in law as the head of the parliament, (caput, printi- 
pium, et finis) that failing, the whole body was held to be 
extinct. But, the calling a new parliament immediately on 
the inauguration of the ſucceſſor being found inconvenient, 
and dangers being apprehended from having no parliament in 
being in caſe of a diſputed ſucceſſion, it was enacted by the 
ſtatutes 7&8 W. III. c. 15. and 6 Ann. c. 7, that the 
parliament in being ſhall continue for fix months after the 
death of any king or queen, unleſs ſooner prorogued or diſ- 
ſolved by the ſucceſſor : that, if the parliament be, at the 
time of the king's death, ſeparated by adjournment or proro- 
gation, it ſhall notwithſtanding afſemble immediately : and 
that, if no parliament is then in being, the members of the 
laſt parliament ſhall ä and be again a parliament. 

3. LASTLY, 
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3. LASTLY, a parliament may be diſſolved or expire by 
length of time. For if either the legiſlative body were per- 
petual ; or might laſt for the life of the prince who con 

them, as formerly; and were ſo to be ſupplied, by occaſionally 
filling the vacancies with new repreſentatives ; in theſe caſes, 
if it were once corrupted, the evil would be paſt all remedy : 
but when different bodies ſucceed each other, if the people 
ſee cauſe to diſapprove of the preſent, they may rectify it's 
faults in the next. A legiſlative aſſembly alſo, which is ſure 
to be ſeparated again, (whereby it's members will themſelves 
become private men, and ſubject to the full extent of the 
laws which they have enacted for others) will think them- 
ſelves bound, in intereſt as well as duty, to make only ſuch 
laws as are good. The utmoſt extent of time that the ſame 
parliament was allowed to ſit, by the ſtatute 6 W. & M. c. 2. 
was three years; after the expiration of which, reckoning 
from the return of the firſt ſummons, the parliament was to 
have no longer continuance. But by the ſtatute 1 Geo. I. 
ſt. 2. c. 38. (in order, profeſſedly, to prevent the great and 
continued expenſes of frequent elections, and the violent heats 
and animoſities conſequent thereupon, and for the peace and 
ſecurity of the government then juſt recovering from the late 
rebellion) this term was prolonged to ſeven years ; and, what 
alone is an inſtance of the vaſt authority of parliament, the 
very ſame houſe, that was choſen for three years, enacted it's 
own continuance for ſeven. So that, as our conſtitution now 
ſtands, the parliament muſt expire, or die a natural death, 
at the end of every ſeventh year; if not ſooner diflolved by 


the royal prerogatiye, 


1 
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CHAPTER THE THIRD. - / 
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or ru KING, Ap ms TITLE. 


. k, e ee, 
* 


H E ſupreme executive power of theſe kingdoms is 
veſted by our laws in a fingle perſon, the king or 
queen: for it matters not to which ſex the crown deſcends ; 
but the perſon entitled to it, whether male or female, is im- 
mediately inveſted with all ms enſigns, rights, and peer, 
tives of ſovereign power; as is declared by ſtatute I 
ſt. 3. c. 1. 


Ix diſcourſing of the 1 rights and authority, I ſhall 
conſider the king under fix diſtinct views: 1, With regard 
to his title. 2. His royal family. 3, His councils, 4. His 
duties. 5. His prerogative, 6. His revenue, And, firſt, 
with regard to his title, 


Tux executive power of the Engliſh nation being veſted. 
in a ſingle perſon, by the general conſent of the people, 


the evidence of which general conſent is long and immemo- 
rial uſage, it became neceſſary to the freedom and peace of 
the ſtate, that a rule ſhould be laid down, uniform, univer- 
ſal, and permanent; in order to mark out with preciſion, 
who is that ſingle perſon, to whom are committed (in ſub- 
ſervience to the law of the land) the care and protection of 
the community; and to whom, in return, the duty and al- 
legiance of every individual are due. It is of the higheſt im- 


portance to the public tranquillity, and to the conſciences 
of 
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of 8 chat this rule ſhould be clear and indiſputable: 
and our conſtitution has not left us in the dark upon this 
material occaſion. It will therefore be the endeavour of this 
chapter to trace out the conſtitutional doctrine of the 
ſucceſſion, with that freedom and regard to truth, yet 

with that reverence and reſpect, which the principles of li- 
berty and the dignity of the ſubje require. 


Tun grand fundamental nave coat cehblch the jus core- 
nae, or right of ſucceſſion to the throne of theſe kingdoms, 
depends, I take to be this: that the crown is, by common 
<« law and conſtitutional cuſtom, hereditary ; and this in a 
manner peculiar to itſelf : but that the right of inheritance 
may from time to time be changed or limited by act of 
<« parliament z under which limitations the crown till con- 
© tinues hereditary.” And this propoſition it will be the 
buſineſs of this chapter to prove, in all it's branches ; firſt, 
that the crown is hereditary ; ſecondly, that it is hereditary 
in a manner peculiar to itſelf ; thirdly, that this inheritance 
is ſubject to limitation by parliament; laſtly, that when it is 
ſo limited, it is ee in the new * 


1. FIRSs r, it is in general hereditary, or deſcendible to 
the next heir, on the death or demiſe of the laſt proprietor. 
All regal governments muſt be either hereditary or elective: 
and, as I believe there is no inſtance wherein the crown of 
England has ever been aſſerted to be elective, except by the 
regicides at the infamous and unparalleled trial of king 
Charles I, it muſt of conſequence be hereditary, Yet while 
I aſſert an hereditary, I by no means intend a jure divine, 
title to the throne, Such a title may be allowed to have ſub- 
ſiſted under the theocratic eſtabliſhments of the childica of 
Iſrael in Paleſtine : but it never yet ſubſiſted in any other 
country; ſave only ſo far as kingdoms, like other human 
fabrics, are ſubject to the general and ordinary diſpenſations 
of providence. Nor indeed have a jure divine and an hereditary 
right any neceſſary connexion with each other; as ſome have 


very weakly imagined, The titles of David and Jehu were 
equally- 


Equally jure divine, as thoſe of either Solomon 6f "Atiab; anf 
yet David ſlew the ſons of his predeceſſor, and Jehu his pre- 


deceſſor himſelf. And when our kings have the fame warrant ' 


as they had, whether it be to fit upon the throne of their fa- 
thers, or to deftroy the houſe of the preceding fovereign, thi 

will then, and not before, poſſeſs the crown of England d 

a right like theirs, immediately derived from heaven. The 
hereditary right, which the laws of England acknowlege, 


owes it's origin to the founders of our conſtitution, and to 


them only. It has no relation to, nor depends upon, the 


civil laws of the Jews, the Greeks, the Romans, or any 


other nation upon earth: the municipal laws of one ſociety 


having no connexion with, or influence upon, the funda- 


mental polity of another, The founders of our Engliſh mo- 
narchy might perhaps, if they had thought proper, have made 


it an elective monarchy : but they rather choſe, and upon good N 


reaſon, to eſtabliſh originally a ſucceſſion by inheritance. This 
has been acquieſced in by general conſent ; and ripened by 
degrees into common law: the very ſame title that every pri- 
vate man has to his own eſtate. Lands are not naturally 


deſcendible any more than thrones : but the law has thought 
proper, for the benefit and peace of the public, to eſtabliſh 


hereditary ſucceſſion in the one as well as the other. 
Ir muſt be owned, an elective monarchy ſeems to be the 
moſt obvious, and beſt ſuited of any to the rational princi- 
ples of government, and the freedom of human nature: and 
accordingly we find from hiſtory that, in the infancy and 
firſt rudiments of almoſt every ſtate, the leader, chief ma- 
iſtrate, or prince, hath uſually been elective. And, if the 
individuals who compoſe that ſtate could always continue true 
to firſt principles, uninfluenced by paſſion or prejudice, un- 
aſſailed by corruption, and unawed by violence, elective ſuc- 


ceſſion were as much to be deſired in a kingdom, as in other 

inferior communities. The beſt, the wiſeſt, and the braveſt 
man would then be ſure of receiving that crown, which his 
endowments have merited ; and the ſenſe of an unbiaſſed ma- 


Jority would be dutifully acquicſced 1 in by the few who * 4 ; 
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of different opinions. But hiſtory and obſervation will inform 
us, that elections of every kind (in the preſent ſtate of human 
CR are too frequently brought about by influence, partia- 
lity, and artifice: and, even where the caſe is otherwiſe, theſe 
practices will be often ſuſpected, and as conſtantly charged 
upon the ſucceſsful, by a ſplenetic diſappointed minority. This 
is an evil to which all ſbeieties are liable; as well thoſe of a 
private and domeſtic kind, as the great community of the pub- 
lic, which regulates and includes the reſt. But in the for- 
mer there is this advantage; that ſuch ſuſpicions, if falſe; 
proceed no farther than jealouſies and murmurs, which time 
will effedtually ſuppreſs; and, if true, the injuſtice may be 
remedied by legal means, by at) appeal to thoſe tribunals tu 
which every member of fociety has (by becoming ſuch) yir- 
tually engaged to fubmit, Whereas, in the great and inde- 
pendent ſociety, which every nation compoſes, thete is no 
ſuperiot to reſort to but the Jaw of nature; no method to re- 
dreſs the infringements of that law, but the actual exertion of 
private force: As therefore between two nations, complain- 
ing of mutual injuties, the quarrel can only be decided by the 
law of arms; ſo in one and the ſame nation, when the fun- 
damental principles of their common union are ſuppoſed to be 
| invaded, and more eſpecially when the appointment of their 
chief magiſtrate is alleged to be unduly made, the only tribunal 
to which the complainants can appeal is that of the God of 
battles, the only proceſs by which the appeal can be carried 
on is that of a civil and inteſtine war. An hereditary ſucceſ- 
ſion to the crown is therefore now eſtabliſhed, in this and 
moſt other countries, in order to prevent that periodical blood- 
ſhed and miſery, which the hiſtory of antient imperial Rome, 
and the more modern experience of Poland and Germany, 
may ſhew us are the conſequences of elective kingdoms. 


2. Bur, ſecondly, as to the particular mode of inheri- 
tance, it in general correſponds with the feodal path of de- 
ſcents, chalked out by the common law in the ſucceſſion to 
landedeſtates; yet with one or two material exceptions. Like 
them, the crown will deſcend lineally to the iffue of the reign- 
ing monarch; as it did from-king John to Richard II, through 

Vol. I, N a regular 


The Rio rs 


298 Boo l. 


z regular pedigree of fix lineal generations. As in them, the 


preference of males to females, and the right of primagenitere 
among the males, are. ſtrictly adhered to. Thus Edward V 
ſucceeded to the crown, ia preference to Richard his youngyr 
brother and Elizabeth his elder ſiſter. Like them, on failure 
of the male line, it deſcends to the iflue female; according to 
the antient Britiſn cuſtom remarked by Tacitus, ** felent 
&« foeminarum duttu bellare, et ſarum in imperiis non 
Thus Mary I ſucceeded to Edward VI; and the line of Mar- 
garet queen of Scots, the daughter of Henry VII, furceeded 
on failure of the line of Henry V III, his ſon. But, among the 


females, the crown deſcends by right of primogeniture to the 


| eldeſt daughter only and her iſſue; and not, as in common in- 
heritances, to all the daughters at once; the evident neceſſity 
of a ſole ſucceſſion to the throne having occaſioned the royal 
law of deſcents to depart from the common law in this re- 
ſpect : and therefore queen Mary on the death of her brother 
ſucceeded to the crown alone, and not in partnerſhip with 
her ſiſter Elizabeth. Again: the doctrine of repreſentation 

in the deſcent of the crown, as:it does in other inhe- 
ritances; whereby the lineal deſcendants of any perſon de- 
ceaſed ſtand in the ſame place as their anceſtor, if living, 
would have done. Thus Richard II ſucceeded his grandfather 
Edward III, in right of his father the black prince; to the 
excluſion of all his uncles, his grandfather's younger children. 
Laſtly, on failure of lineal deſcendants, the crown goes to the 
next collateral relations of the late king; provided they are 
Lneally deſcended from the blood royal, that is, from that 
royal ftock which originally acquired the crown. Thus Hen- 


ry I ſucceeded to William II, John to Richard I, and James I 


to Elizabeth; being all derived from the conqueror, who was 
then the only regal ſtock. But herein there is no 
(as in the caſe of common deſcents) to the ſucceſſion of a hro- 
ther, an uncle, or other collateral relation, of the ha blood; 
that is, where the relationſhip proceeds not from the ſame 
couple of anceſtors (which conſtitutes a kinſman of the whole 
| 1 but from a /ingle anceſtor only; as when two perſons 

2 from the ſame father, and not from the ſame mo- 

2 dit. Atricolar. 
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ther, or vice verſa: provided only, that the one anceſtor, from 
whom both are deſcended, be that from whoſe veins the blood 
royal is communicated to each. Thus Mary I inherited to 
Edward VI, and Elizabeth inherited to Mary; all born of 
the fame father, king Henry VIII, but all by different mo- 
thers. b The reaſon of which diverſity, between royal and 
common deſcents, will be better underſtood hereafter, when 
wann 


um 1 7 


3. Tus doctrine of hereditary right does by no means im- 
ply an indefeafible right to the throne, No man will, I think, 
aſſert this, that has conſidered our laws, comnfiſturithn, and hif- 
tory, without prejudice, and with any degree of attention. It 
is unqueſtionably in the breaſt of the ſupreme legiſlative au- 
thority of this kingdom, the king and both houſes of parlia- 
ment, to defeat this hereditary right; and, by particular en- 
tails, limitations, and proviſions, to exclude the immediate 
heir, and veſt the inheritance in any one elſe. This is — 
conſonant to our laws ind conſtitution; as may be ga 
from the expreſſion ſo frequently uſed in our ſtatute book, of 
© the king's majeſty, his heirs, and ſucceſſors.“ In which 
we may obſerve, that as the word, © heirs,” neceſſarily im- 
plies an inheritance or hereditary right, generally ſubſiſting 
in the royal perſon; ſo the word, © ſucceſſors,” diſtinctly ta- 
ken, muſt imply that this inheritance may ſometimes be bro- 
ken through'; or, that there may be a ſucceſſor, without being 
the heir, of the king. And this is ſo extremely reaſonable, 
that without ſuch a power, lodged ſomewhere,our polity would 
be very defeRive. For, let us barely ſuppoſe ſo melancholy a 
caſe, as that the heir apparent ſhould be a lunatic, an idiot, or 

otherwiſe incapable of reigning: how miſerable would the con- 
dition of the nation be, if he were alſo incapable of being ſet 
aſide! It js therefore neceſſary that this power ſhould be 
Jodged ſomewhere: and yet the inheritance, and regal dignity, 
would be very precarious indeed, if this power were expreſsly 
and avetuedly lodged in the hands of the ſubject only, to be ex- 
erted whenever prejudice, caprice, or diſcontent ſhould happen 
to take the lead. Conſequently it can no where be fo properly 
| b as in the two houſes of parliament, by and with the con- 
N 2 ſent 


3 ae Bo 
tof the wigning king ; vcho, it is not to be ſuppoſed, 1 
res to any thing im properly prejudicial to the rights bf 
L Ang therefore in the king, logds, and G-: 
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Bur, fourthly ; boweyer the crown, may be lieg d 
it ſtill retains it's deſcendible quality, and be- 
comes hereditary.in the wearer of it, Aud henge in our le 
the king is ſaid never to die, in his political capacity; though, 
in common with, other men, he is ſubject to mortality in his 
natural: becauſe immediately upon the natural death of Hen- 
ry, William, or Edward, the king ſurvives in his ſyccelldt. 
For the right of the crown yells,  inflanti, upon his heir; 
either the haercs natus, if the courſe of deſcent remains, 
preached, or the haeres facts, if the inheritange be under 
particular ſettlement. So that there can be no aterregnum 
but, as fir Matthew Hale obſerves, the right of ſovereigntꝝ 
is tully inyeſted in the ſucceſſor by the very deſcent of the 
crown, And therefore, however acquired, it becomes in him 
abſolutely hereditary, unleſs byche rules of the limitation. it 
is otherwiſe ordered. and determined. In the ſame manner as 
ed eſtates, to continue our former compariſon, are by the 
law hereditary, or deſcendible to the heirs of the owner; but 
fill there exiſts a power, by which the property, of thoſe 
lands may be transferred to. another perſon. If this transfer 
be made ſimply and abſolutely, the lands will, be hereditary 
in the new owner, and deſcend to, his heir at la: but if the 
transfer be clogged with any limitations, conditions, or en- 
tails, the lands muſt deſcend; in that chanel, mig 
preſcribed, and no other. 


In theſe four points conſiſts, as I take. it, the conſtitutional 
notion. of hereditary right to-the throne: which will be. ilk 


farther elucidated, and 3 clear beyond all diſpute, from à 


ſhort hiſtorical viewof the ſueceſſions to the crown of England, 
the doctrines of our antient lawyers, and the ſeyeral acts of 
parliament that have from time to time been made, to create, 
e, 1. to ee W 
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vile to the throne. And in the purfuft of this enquiry we 
ſhall find, that frem the days of Egbert, the HE (RE to- 
narch of this kingdom, even to the preſent, the fourcardinal 
maxirhs abbve-tmentiontd have ever been Held the tonftitu- 
tional canons of ſucceſſion, It is true, this ſucteMon, thivagh 
fraud, or free; ot ſometimes through neteffty, When it 
hoſtile tithes the trown deſtended on a minor or the ME, his 

n very frequently ſoſpended; but Ras gefierally at Taff re- 
Kar back into the 61d het6ditaty chanel; thotgh ſoHictirfts 
a vety conſiderable period has intetventd. And, eben int 
thbſe inftatices where the ſucteMon Has beef violated; Hh 
etowh has ever been looked tpon as hereditaty in the wearer 
of it. Of which the uſutpers themſelves wett ſo feſtſiblæ; tht 
they for the moſt part endeavoured to vamp up llc feeble 
ſhew of a title by deſcent, in order to amuſe the pebplé, whit 
they gained the poſſeſſori of the Kingdom; And; when pof- 
ſeſſion was once gained, they conſidered it as the purchaſe or 
acquiſition of a new eſtate of inheritance, and trznfrhitred or 
| endeavoufed to tranfmit jt to theit own poſterity, by à Kind 

of hereditary right of ufurpation. | p , 


EK Egbert about the year 800, found himſelf in poſſef- 
fon of the throne of the weſt Saxons, by a long and undi- 
ſturbed deſcent from his anceſtors of above three hundred 
years. How his anceſtors acquired their title, whether by 
force, by fraud, by contract, or by election, it matters not 
much to enquire; and is indeed a point of ſuch high anti- 
quity, as muſt render all enquires at beſt but plauſible gutſ- 
ſes. His right muſt be ſuppoſed indifputably good, becauſe” 
we know no better. The other kingdoms of the heptarchy 
he acquired, ſome by conſent, but moſt by a voluntary ſub- 
miſſion, And it is an eſtabliſhed maxim in civil polity, and 
the law. of nations, that when one country is united to ano 
ther in ſuch a manner, as that one keeps it's government and 
ſtates, and the other loſes them; the latter entirely aſſimilates 
or is melted down in the former, and muſt adopt it's laws and 
cuſtoms e. And in purſuance of this maxim there hath ever 
been, fince the union of the heptarchy in king Egbert, a ge- 

e Puff. L. of N. and N. b. 8. c 12. C. 6. 
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a Egbert to the death of Eüsund Ironfde, 1014 
of above two hundred years, the crown deſcended Ys 
through a ſucceſſion of fifteen princes, without any deviation 
or interruption ; ſave only that the ſons of king Ethel wolf 
ſucceeded to each other in the kingdom, without regard to 
the children of the elder branches, according to the rule of 
ſucceſſion preſcribed by their father, and confirmed by the 
wittena-gemote, in the heat of the Daniſh invaſions; and 


alſo that king Edred, the uncle of Edwy, mounted the throne | 


for about nine years, in the right of his nephew a minor, the 
times being very troubleſome and dangerous, But this was 
with a view to preſerve, and not to deſtroy, the els 
and accordingly Edwy ſucceeded him, 


KO Edmund Ironſide was obliged, by the hoſtile irrup- 
tion of the Danes, at firſt to divide his kingdom with Canute, 
king of Denmark; and Canute, after his death, ſeiſed the 
whole of it, Edmund's ſons being driven into foreign countries, 
Here the ſucceſſion was ſuſpended by actual force, and a new 
family introduced upon the throne : in whom however this 
new acquired throne continued hereditary for three reigns 
when, upon the death of Hardiknute, the antient Saxon line 
was reſtored in the perſon of Edward the confeſſor. ; 


He was not indeed the true heir to the crown, being the 
younger brother of king Edmund Ironſide, who had a ſon Ed- 
ward, ſirnamed (from his exile) the outlaw, ſtill living. But 
this ſon was then in Hungary; and, the Engliſh having juſt 
ſhaken off the Daniſh yoke, it was neceſſary that ſomebody on 
the ſpot ſhould mount the throne z and the confeſſor was the 
next of the royal line then in England. On his deceaſe with- 
out iſſue, Harold II ufurped the throne; and almoſt at the 
ſame inſtant came on the Norman invaſion : the right to the 
crown being all the time in Edgar, firn-med Atheling, (which 
ſignifies in the Saxon language the firſt of the blood royal) who 
was the fon of Edward the,outlaw, and grandſon of Edmund 

Iron- 
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Irogſide;z or, as Mathew Paris * well expreſſes the ſenſe oi 
our old conſtitution, ( Edmundus antem ret u. 
tc turalis de flirpe regum, genuit Edwardum ; et Edwardus ge- 
nnr — 


en 


Ne the, orman claimed the crown by virtue of 2 
pretended grant king Edward the confeſſor; a grant 
which, if real, was in itſelf utterly invalid: becauſe it was 
| made, "2s Harold well obſerved in his reply to William's de- 
mand e, * « abſque generali ſenatus ot populi conventu et edifte ;" 
which alſo very plainly implies, that it then was generally un- 
derſtood that the king, with conſent of the general council, 
might dif e of the crown and change the line of ſucceſſion. 
William's title however was altogether as good as -Harold's, 
he being a mere private ſubject, and an utter ſtranger to the 
royal blood. Edgar Atheling's undoubted right was over- 
— by the violence of the times; though frequently aſ- 
ſerted by the Engliſh nobility after the conqueſt, till fuch 
time as he died without iſſue: but all their attempts proved 
unſucceſsful, and only ſerved the more firmly to eſtabliſh the 
crown in the family which bad newly acquired it, 


Tus conqueſt then by William of Norilandy WAS, like 
that of Canute before, a forcible transfer of the crown of 
England into a new family: but, the crown being ſo trans- 
ferred, all the inherent properties of the crown were with it 
transferred alſo. For, the victory obtained at Haſtings not 
being a victory over the nation collectively, but only over 
the perſon of Harold, the only right that the conqueror - 
could pretend to acquire thereby, was the right to poſſeſs the 
crown of England, not to alter the nature of the goverament. 
And therefore, as the Engliſh laws ſtill remained in force, he 
muſt necefſarity take the crown ſubje& to thoſe laws, and 
with all it's inherent properties; the firſt and principal of 
which was it's deſcendibility. Here then we muſt drop our 
race of Saxon kings, at leaſt for a while, and derive our 
deſcents from William the conqueror as from a new ſtock, 
who acquired by right of war (ſuch as it is, yet ſtill the der- 

4 B. 1066. «4 Hale, Hi, C. L. e. 3. Seld, review 

* Willam of Mabnih, 4 . of tithes, c. 8. * 
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eee 5 kings) a frong and undiſputed title to the inhe- 
. M enen h 
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1 deſcended from Ante bis dess — 
II and Henry I. Robert, it muſt be owned, his eldeſt ſon, 
was kept out of poſſeſſion by the arts and violence of His bre- 
thren; who perhaps might proceed upon a notion, which pre- 
vailed for ſome time in the law of deſeents, (though never 
adopted as the rule of public ſuceeſſionss) that when the eldeſt 
ſon was already provided for (as Robert was conſtituted dukt 
of Normandy by his father's will) in ſuch a caſe the next bro- 
ther was entitled to enjoy the reſt of their father's inheritance. 
But, as he died without iſſue, Henry at laſt had a wo ty 
to the Goren, nn he might have at * 


ys" eee Blois, who ſucceeded him, was indeed the 
grandſon. of the conqueror, by Adelicia his daughter, and 
claimed the throne by a feeble kind of hereditary right :' not 

as being the neareſt of the male line, but as the neareſt male 
of the blood royal, excepting his elder brother Theobald; 
who was earl of Blois, and therefore ſeems to have waved; 
as hg certainly never inſiſted on, ſo troubleſome and 
aus a claim, The real right was in the empreſs Matilda on 
Maud, the daughter of Henry I; the rule of ſucceſhon, being; 
{where women arg admitted at all) that the daughter of a 
ſon ſhall be preferred to the ſon. of a daughter, ut Ste- 

phen was little better than a mere uſurger ; ; and therefore he 
rather choſe to rely on a title by election while the empreſs 
Maud did not fail to aſſert her hereditary right by the ſword; 
which diſpute was attended with various ſucceſs, and ended 
at laſt in a compromiſe, that Stephen ſhould keep the crawn, 
but that Henry the ſon. of Maud ſhould ht him; * 


afterwards according] y did, 


Hewxy, the ſecond of that name, was (next after his tho- | 
ther Matilda) the undoubted heir of William the conqueror, 
but he had alſo another connexion in blood, which endeared | 


E See lord Lyttelton's life of Henry « cer er pepuliin regem 22 
II. Vol. I. pag. 467. c. (Cart, A. D. 1136. Ric. de Hagd- 


* Ege Stephanus Dei graa a 9 
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him fill farther to the Enzhſh. He was lineally deſcended 
from Edmund Ironſide, the laſt of the Saxor race of heredt- 
tary kings. For Edward the ontiaw, the ſon of Edmtmd 
| Ironſide , had (beſides Edgar Atheling, who died ivithour Hut) 
A daughter Marguret, who was married to Malcolm king of 
Seotland ; and in her the Saxon Hereditary right reſided. © By 
Malcolm the had feveral children, ard among the reſt Ma- 
titda the wife of Henry I, who by him had the enijreſs Maud, 
the mother of Henry TE. Upon which account the dton 
line is in our hiſtories freqvently faid to have been reftored in 
his perſon: though i reality that fight ſubſiſted irFrhe Jpn; of 
Malcolm by queen 1 ting A beſt title den 
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nies 


From Henry II the crown deſcended tn bis edel on: 
Richard I, who dying childleſs, the right veſtech in his nen 
phew Arthur, the ſon of Geoffrey his next brother: but John, 
the youngeſt fon of king Henxy, ſeiſed the throne ;| elaimingy; 
as appears from his charters, the crown. by hereditary right: 
that is to ſay, he was next of kin to the deceaſed king, being 
his ſurviving brother; whereas Arthur was-xemoved ons. de-, 
gree farther, being his brother's ſan, tough hy right ot gepuen; 
ſentation he ſtood in the place of. his father Geoffrey. And. 
however flim(y this title, and thoſe. gf. William Rufus and. 
Stephen of Blois, may appear at this diflanee-to; u, after the, 
law of deſcents hath, now. been. ſettled for. ſo many, centuxies, 
they were ſufficient to puzzle the underſtandings of our brave, 
but unlettered, apceſtors. Nor indeed can we wonder at the 
number of partizans, who eſpouſed the. pretenſions of king, 
Joha in, particular; ſince even in the reign of his father king. 
Henry II, it was a point undetermined \, 4 whether, Hr 
common inheritances, the child of an, elder. brother, 1 
ſucceed to the Iand in right of repreſentation, or the y 
ſurviving brother in right of proximity of blood. loc is 5 
to this day decided in the collateral ſucceſſion to the bels of. 
the empire, whether the order of the ſtocks, or the p 1% 
of degree ſhall take place *,, However, on the death of A 

* . — Angliae ; gued nobis jure i Glanv. J. 7. c., 3. 
rn Hf, k Mod. Va, Hig, ux. $02») 
BR, feb. apud Wilkins. 354 
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andchis ſiſter Eleanor without iſſue, a clear, and indiſputable: 
title veſted in Henry III the fon of John: and from him to 
Richard the ſecond, a ſucceſſion of fix generations, the crown» | 
deſcended in che tra hereditary/line, Under one of which 
race of princes l we find it declared in parliament; 5 that the 
law of the crown of England is, and always hath been, that! 
6 the children of the king of England, whether born in Eng- 
* land-or elſewhere, ought ta bear the inheritance after. the 
af their anceſtors.,, Which law i our; ſovereign lord - 

| < the king, the prelates, earls, and barons, and other great 
< men, together with, all the commons emen 
Ka * bled, do approve and affirm for ever—. * 


"Uyon Richard the ſecond's reſignation of hs frown, Ks: 
— no children, the right reſulted to the iſſue of his grand 
Edward III. That king had many children, beſides 
his ckelt, Edward the black prince of Wales, the father of 
Richard”TI but to avoid confuſion I ſhall only mention 
turee; William his ſecond ſon, who died without iſſue; 
Lion! duke of Clarence, his third ſon and John of Gant 
duke of Lancaſter; his fourth. By the rules of ſucceſſion 
therefore the poſterity of Lionel dake of Clarence were en- 
titled to the throne, upon the reſignation of King Richard; 
aud had aecordingly been declared by the king, many years. 
before; the preſumptive heirs of the crown : which declara-_ 
tion wa alſo confirmed in parliament . But Henry duke 
of Landaſter, the ſon of John of Gant, having then a large 
army in the kingdom, the pretence of raiſing which was to 
recover his patrimony from the king, and to redreſs the griev- 
ances of the ſubject, it was inpoſſible for any other title to be 
aſſerted with any fafety ; and he became king under the title 
of Henry IV. But, as fir Matthew Hale remarks , though 
the people "unjuſtly aſſiſted Henry IV in his uſurpation of the 
cron, yet he was not admitted thereto, until he had declared 
that he claimed, not as a conqueror, (Which he very much 
inclined to doe) but as a ſucceſſor, deſcended by right line of 
the blood royal; as appears from the rolls of parliament in 
thoſe times. And in order to this he ſet up a ſhew of two ages! 


1 Stat. 25 Edw. III. ff. 2. b n Hiſt, C. L. c. 5. u ul 
r 246. 0 Seld, tit. hon. 1. 3. 
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the one upon the pretence of being the firſt of the blodd:rohat 
in the intire male line, whereas the duke of Clarence left only 
one daughter Philippa; from which female branch, by a mar- 
riage with Edmond Mortimer earl of March, the houſe of 
Vork deſcended: the other, by reviving an exploded rumour, 
firſt propagated by John of Gant, that Edmond earl of Lan- 
caſter (to whom Henry's mother was heireſs) was in reality 
the elder brother of king Edward I; though his parents;on 

account of his perſonal deformity, had impoſed him on the 
world for the younger: and therefore Henry would be intit- 
led to the crown, either as ſucceſſor to Richard II, in eaſe 
the intire male line was allowed a preference to the female ; 
or, even prior to that unfortunate prince, if the crown could 
deſcend through a female, while an entire male line was ex- 
iſting. ' 1 ö ; 3X44 20yp+ 


Howzvrn, as in Edward the third's time we find the par- 
liament approving and affirming the law of the crown, as be- 
fore ſtated, ſo in the reign of Henry IV they actually exerted 
their right of new-ſettling the ſucceſſion to the crown. And 
this was done by the ſtatute 7 Hen. IV. c. 2. whereby it is 
enacted, ** that the inheritance of the crown and realms of 
“England and France, and all other the king's dominions, 
„ ſhall be ſet and remain ® in tht perſon of our ſovereign lord 
« the king, and in the heirs of his body ifluing ;” and prince 
Henry is declared heir apparent to the crown, to hold to him 
and the heirs of his body iſſuing, with remainder to lord 
Thomas, lord John, and lord Humphry, the king's ſons, and 
the heirs of their bodies reſpectively. Which is indeed no- 
thing more than the law would have done before, provided 
Henry the fourth had been a rightful king. It however ſerves 
to ſhew that it was then generally underſtood, thatithe king 
and parliament had a right to new-model and regulate. the 
ſucceſſion to the crown. And we may obſerve, with what 
caution and delicacy the parliament then avoided declaring 
any ſentiment of Henry's original title, However fir Edward 
Coke more than once expreſsly declares a, that at the time of 


p ſoit my3 & demoerge, 4 Inſt, 37. 205. 


164 The RTO *' Boon! 
paſting this act the right of the erown was in the | 
Philippe, daugtiter and heir of Lionel duke of Clarowee, '* — 


* ; 
. 
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IV. to his ſon and grandſon Henry V and VI g in the latter of 
whoſe reigns the houſe of Vork aſſerted their dormant title 
and, after imbruing the kingdom in blood and confufion for 
ſeven. years together, at laſt eſtabliſned it in the perſon of Ed+ 
ward IV. At his acceſſion to the throrie; after a breach of 
the ſucce on that continued for three deſeents, and above 
threeſcore years, the diſtinftion of a king de jur and a king 
de ſaao began to be firſt taken; in order to indemnify ſuch 
as had ſubmitted to the late eſtabliſhment, and to provide for 
the peace of the kingdom by confirming all honours conferted 
and all acts done, by thoſe who were now called the uſurpers, 
not tending to the diſheriſon of the rightful heir. In ſtatute 
1 Edw. IV. e. x: the three Henrys are ſtiled, << fate kings of 


England ſucceflively in dede, and not of ryght.” And, iff 


all the charters which Lhave met with of king Edward, wheres 
ever he has occaſion to ſpeak of any of the line of Lame 


he calls them . nuper de face, et non ee jeirts” ; 


621 2 
Few en eldeſt of 


which. ſons, king Edward V, enjoyed the regal dignity for a 
very ſhoxt. time, and was then depoſed by Richard his unna 
tural uncle; who immediately uſurped the royal dignity, hav- 
ing previouſly inſinuated to the populace a ſuſpicion of baſ- 
Fa in the children of Edward IV, to make a ſhew of ſome 
hereditary title: after which he is generally believed to have 
murdered his two nephews; upon whoſe death the right « 


the crown deyolyed to their ſiſter Elizabeth. 


Tas tyrannical reign of king Richard III. gave occaſion to 
Henry earl of Richmond to aſſert his title to the crown, A 


title the moſt remote and unaccountable that was ever ſet up, 
and which nothing. could have given ſucceſs to, but the uni- 
verſal deteſtation of the then uſurper Richard. F or, beſides 
that he claimed under a  deſcerit from John of Gant, whoſe . 


title was now exploded, the claim (ſuchas it was) was through 


John earl of Somerſet, a baſtard ſon, begotten by John of 
Gant 
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Gant upon Catherine Swinford, It is true, — 
of 20 Rie. II, this ſon was, with athers, le ti- 
mates} and made inkeritable to al Jatide; offices, and 
as-if-he had been born in wedlock : but ſtill, with an 
rein of ts crown, are eine repel" * 4810 _ | 


Meese all this, immediately after de battle 
of Boſworth field, he aſſumed the regal dignity; the right 
of the-crown then being, as fir Edward Coke exprefsly de- 
clares { in Elizabeth, eldeſt daughter of Edward IV: and 
his poſſeſſion was eftabliſhed by partiament, holden the firſt 
year of his reign, In the act for which purpoſe, the parlia- 
ment ſeems. to have copied the caution of their in 
the reign of Henry IV: and therefore (as lord Bacon the 
hiſtorian of this reign obſerves) carefully avoided any recog- 
nition of Henry VIPs right, which indeed was none at all; 
and the king would not have it by way of new law or ordi- 
nance, whereby a right might ſeem to be created and confer- 
red upon him; and therefore a middle way was rather choſen, 
by way (as the noble hiſtorian expreſſes it) of efabliſment, 
and that under covert and indifferent words, *©* that the in- 
« heritance of the crown ſhould re, remain, and abide 
in king Henry VII and the heirs of his body :” thereby 
providing for the future, and at the ſame time acknowleg- 
ing his preſent poſſeſſion ; but not determining either way, 
whether that poſſeſſion was de jure or de fucto merely. How- 
ever, he ſoon after married Elizabeth of York, the undoubted 
heireſs of the conqueror, and thereby gained (as fir Edward 
Coke! declares) by much his beſt title to the crown. Where- 
upon the act made in his favour was ſo much diſregarded, 
that it never was printed in our ſtatute books. 


> 


Henry the eighth, the iſſue of this marriage, ſucceeded to 
the crown by clear indiſputable hereditary right, and tranſ- 
mitted it to his three children in ſucceſſive order. But in 
his reign we at ſeveral times find the parliament buſy in re- 
gulating the ſucceſſion to the kingdom, And, firſt, n 


„4 ht. 36. 1 A $7. did. | 
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tute 25 Hen. VIII. apap rin ee 
Have and may enſue by diſputed titles, becauſe no perſect and 
ſubſtantial proviſion hath been made by law concerning the 
ſucceſſion ; and then enacts, that the crown ſhall be entailed 
to his majeſty, and the ſons or heirs males of his body; and 
in default of ſuch ſons to the lady Elizabeth (who is declared 
to be the king's eldeſt iſſue female, in excluſion of the lady 
Mary, on account of her ſuppoſed illegitimacy by the divorce 
of her mother queen Catherine) and to the lady Elizabeth's 
heirs of her body; and ſo on from iſſue female to iſſue female, 
and the heirs of their bodies, by courſe of inheritance accord- 
ing to their ages, as the crown of Englarifl hath been accuſtom- 
ed and ought to go, in caſe where there be heirs female of 
the ſame : and in default of iſſue female, then to the king's 
right heirs for ever. This ſingle ſtatute is an ample proof 
Of all the four poſitions we at firſt ſet out with. | 


Bur, upon the king's divorce from Ann Boleyn, this ſta- 
tute was, with regard to the ſettlement of the crown, repeal- 
ed by ſtatute 28 Hen. VIII. c. 7. wherein the lady Elizabeth 
is alſo, as well as the lady Mary, baſtardized, and the crown 
ſettled on the king's children by queen Jane Seymour, and 
His future wives; and, in defect of ſuch children, then with 
this remarkaþle remainder, to ſuch perſons as the king by 
letters patent, or laſt will and teſtament, ſhould limit and 
4ppoint the ſame. A vaſt power; but, notwithſtanding, as 
it was regularly veſted in him by the ſupreme legiſlative au- 
3 it was therefore indiſputably valid. But this power 
was never carried into execution; for by ſtatute 35 Hen. VIII. 
c. 1. the king's two daughters are legitimated again, and the 
crown is ſimited to prince Edward by name, after that to the 
lady Mary, and then to the lady Elizabeth, and the heirs of 
their reſpective bodies; which ſucceſſion took effect accord- 
ingly, being indeed no other than the uſual courſe of the law, 
with: regard to the deſcent of the crown. 


Bur leſt there ſhould remain any doubt in (ae of 
the people, through this jumble of acts for limiting the ſuc- 
. by ſtatute 1 Mar, p. 2. c. 1. queen Mary's heredi- 
3a tary 
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tary right to. ghe,throne is acknowleged and recognized, in 
theſe monte: le the crown of theſe realais is maſt lawfully, 
Mw and rightly: deſcended and come: to the (queen's 
4 highneſs that now is, being the very, true and undoubt- 
ned beit andi inheritrix thereof.” And again, upon the 
queen's, marriage with Philip of Spain, in the ſtatute which 
ſettles the preliminaries of that match*, the hereditary right 
to the crown is thus. aſſerted and declared: as touching the 
<« right of the queen's inheritance in the realm and domi- 
6 nions of England, the children, whether male or female, 
er ſhall ſucceed. in them, according to the known laws, ſta» 
<« tutes, and cuſtoms of the ſame. Which determination of 
the parliament, that the ſucceſſion ſhall continue in the uſual 
courſe, ſeems tacitly to imply a power of new- modelling and 
altering it, in caſe the legiſlature had thought proper. 


Ox queen Elizabeth's acceſſion, her right is recognized in 
ſill ſtronger terms than her ſiſter's ; the parliament acknow- 
leging *, that the queen's highneſs is, and in very deed 
& and of moſt mere right ought to be, by the laws of God, 
e and the laws and ſtatutes of this realm, our moſt lawful 
“ and rightful ſovereign liege lady and queen; and that 
<« her highneſs is rightly, lineally, and lawfully deſcended 
“ and come of the blood royal of this realm of England 
* in and to whoſe princely perſon, and to the heirs of her 
© body lawfully to be begotten, after her, the imperial 
* crown and dignity of this realm doth belong.” And in 
the fame reign, by ſtatute 13 Eliz. c. 1. we find the right 
of parliament to direct the ſucceſſion of the crown aſſerted in 
the, moſt explicit words, If any perfon ſhall hold, af- 
& firm, or maintain that the common laws of this realm, 
60 not altered by parliament, ought not tao direct the right 
00 of the crown of England; or that the queen s majeſty, 
with and by the authority of parliament, is notable. to 
e make laws and ſtatutes of ſufficient force and validity, to 
© limit and bind the crown of this realm, and the deſcent, 
limitation, inheritance, and government thereof';--4ſuch 
+. perſon, ſo holding, affirming, or maintaining, ſhull, 
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<4. gering the life of the queen, be guilty 6f high treaſolth. 
4 and after her deceaſc ſhall nn 
r ee oi 
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5. 0 — of quart Elizabeth, without ſus, the lit 
of Henry VIII decame extinct. It therefore became net 


ſary to recur to the other iſſue of Henry VII, by Ehzabetv ef 


York his queen: whoſe eldeſt daughter Margaret having mar- 


ried James IV king of Scotland, king James the ſxth of Scot- 
land; and of England the firſt, ws the lineal deſcendant 
from that alliance. So that in his perfor, as clearly 4 in 
Henry VIII, centered all the claims of different cottpe- : 
titors, from the conqueſt downwards, he being — 4 
_ the lineal heir of the conqueror. And, what is ftill mote 


remarkable, in his perſon alfo centered the right of the Saxon 


monarchs, which had been ſuſpended from the conqueſt till 
his acceſſion. For, as was formerly obſerved, Margaret 
the ſiſter of Edgar Atheling, the daughter of Edward the 
_ outlaw, and grand-daughter of king Edmund Ironſide, 
was the perſon in whom the hereditary right of the Saxon 
kings, ſuppoſing it not aboliſhed by the conqueſt, reſided, 
She married Malcolm king of Scotland; and Henry IT, by 
a deſcent from Matilda their daughter, is generally called 
the reſtorer of the Saxon Tine. But it muſt be renembenas 
that Malcolm by his Saxon queen had ſons as well as 
daughters; and that the royal family of Scotland from that 
time downwards were the offspring of Malcolm and Mar- 
Of this royal family king James the firſt was the 
dire& lineal heir, and therefore united in his perſon every 
| poſſible claim by hereditary right to'the-Engliſh as well as 
Scottiſh throne, n 
the conqueror. 5 4 


* Ax it is no wonder that a prince of more + learning than 
wiſdom, who. could deduce an hereditary title for more than. 
eight hundred years, ſhould eaſily be taught by ere 


ers of the times ta believe there was ſomething divine in 


this right; 11 thas the "0" of providence was viſible in it's 
© prefers... 


* 
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preſervation. Whiereas, though a wiſe inſtitution, it was 
: clearly. a human. inſtitution ; and the right inherent in him 
no natural, but a poſitive, right. And in this and no other 
light was it taken by the Engliſh parliament ; who by ſta- 
tute 1 Jac, I. c. 1. did recognize and acknowlege, that, 
immediately upon the diſſolution and deceaſe of Elizabeth 
« late queen of England, the imperial crown thereof did by 
<« inherent birthright, and lawful and undoubted ſucceſſion, 
e deſcend and come to his moſt excellent majeſty, as being 
« lineally, juſtly, and lawfully, next and ſole heir of the 
e blood royal of this realm.” Not a word here of any right 
immediately derived from heaven: which, if it exiſted any 
where, muſt be ſought for among the aborigines of the iſland, 
the antient Britons ; among whoſe princes indeed ſome have 
gone to ſearch it for him, | 


. — * 


Bur, wild and abſurd as the Joftrine of divine ache moſt 
undoubtedly is, it is ſtill more aftoniſhing, that when fa 
many human hereditary rights had centered-in this king, his 
ſon and heir king Charles the firſt ſhould be told by thoſe in- 
famous judges, who pronounced his unparalleled ſentence, 
that he was an eleQtive prince; elected by his people, and 
therefore accountable to them, in his own proper perſon, for 
his conduct. The confuſion, inſtability, and madneſs, which 
followed the fatal cataſtrophe of that pious and unfortunate 
prince, will be a ſtanding argument in favour of hereditary 
monarchy to all future ages; as they proved at laſt to the 
then deluded people: who, in order to recover that peace and 
happineſs which for twenty years together they had loft, in 
a ſolemn parliamentary convention of the ſtates reſtored the 
right heir of the crown. And in the proclamation for that 
purpoſe, which was drawn up and attended by both houſes *, 
they declared, . that, according to their duty and allegi- 
«* ance, they did heartily, joyfully, and unanimouſly ac- 
gs knowlege and proclaim, that immediately upon the de- 


* Elizabeth of York, the mother of Gladys only fiſter to Lewellin ap Jor= 
queen Margaret of Scotland, was heir- werth the great, had the true right to 
es of the houſe of Mortimer. And Mr the principality of Wales, Hiſt, EW. 
Carte obſerves, that the houſe of Mor- ii. 705. = $7 
timer, in -virtue of it's deſcent from x Com, Journ, 8 May 1660, 
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& Safe of cur late foveteign lord king Charks; the Iinipzrial 
& crown of theſe realms did by inherent birthright and law- 
ce ful and undoubted ſucceſſion deſcend and come to his moſt 
excellent majeſty Charles the ſecond, as being lineally, juſt- 
Aly, and lawfully, next heir of the blood royal of this realm: 
tc and thereunto-they moſt humbly and faithfully did ſubmit 
and oblige themſelues, their heirs, and poſterity for ever. 


Tuvs 1 think | it clearly appears, from the higheſt autho- 
rity this nation is acquainted with, that the crown of Eng- 


land hath been ever an hereditary crown; though ſubject to | 


limitations by parliament. The remainder of this chapter 


will conſiſt principally of thoſe inſtances, wherein the parlia- 


ment has aſſerted or exerciſed this right of altering and limit- 
ing the ſucceſſion ; a right which, we have ſeen, was before 
exerciſed and aſſerted in the reigns of Henry IV, Henry VII, 
Henry VIII, queen Mary, and queen Elizabeth. 


Tus firſt inſtance, in point of time, is the famous bill of 
excluſion, which raiſed ſuch a ferment in the latter end of the 
reign of king Charles the ſecond. It is well known. that the 
purport of this bill was to have ſet aſide the king's brother 
and preſumptive heir, the duke of York, from the ſucceſſion, 
on the ſcore of his being a papiſt; that it paſſed the houſe of 
commons, but was rejected by the lords; the king having 
alſo declared beforehand, that he never. would be brought to 
conſent to it. And from this tranſaction we may collect two 
things: 1. That the crown was univerſally acknowleged to 
be hereditary; and the inheritance indefeaſible unleſs by par- 
liament: elſe it had been needleſs to prefer ſuch a bill. 

2. That the parliament had a power to have deſeated the in- 
heritance: elſe ſuch a bill had been ineffectual. The com- 
mons acknowleged the hereditary right then ſubſiſting ; and the 
lords did not diſpute the power, but merely the propriety, of 


an excluſion. However, as the bill took no effect, king 


Fames the fecond ſucceeded to the throne of his-incaſtors ; 


and might have enjoyed ĩt during the remainder of his life, but. 


for his own infatuated conduct, which (with other concurr- 
ing circumſtances) brought on the revolution in 1688. 
Le 8 Tux 
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Tux true ground and tile, « upon which that mama- 
rable event proceeded, was an entirely new. caſe in politics, 
which had never before happened in our hiſtory ; the abdica- 
tion of the reigning monarch, and the vacancy of the throne 
thereupon. It was not a defeazance of the right of ſucceſſi · 
on, and a new limitation. of the crown, by the king and both 
houſes of parliament : it was the act of the nation alone, upon 
a conviction that there was no king in being. For in a full 
aſſembly of the lords and commons, met in convention upon 
the ſuppoſition of this vacancy, both houſes 7 came to this 
reſolution ; that king James the ſecond, having endeavour- 
ed to ſubvert the conſtitution of the kingdom, by break- 
< ing the original contract between king and people; and, 
“ by the advice of jeſuits and other wicked perſons, having 
5 violated the fundamental laws; and having withdraws 
5 himſelf out of this kingdom; has abdicated the govern- 
«© ment, and that the throne is thereby vacant.” Thus ended 
at once, by this ſudden and unexpected vacancy of the throne, 
the old line of ſucceſſion; which from the conqueſt had laſt- 
ed above ſix hundred years, and from the union of the hep- 
tarchy in king Egbert almoſt nine hundred. The facts them- 
ſelves thus appealed to, the king's endeavour to ſubvert the 
conſtitution by breaking the original contract, his violation 
of the fundamental laws, and his withdrawing bimſelf out of 
the kingdom, were evident and notorious: and the conſe- 
quences drawn from theſe facts (namely, that they amounted 
to an abdication of the government; which abdication. did 
not affect only the perſon of the king himſelf, but alſo all his 
heirs, and rendered the throne abſolutely and completely va- 
cant) it belonged to our anceſtors to determine. For, when- 
ever 2 queſtion ariſes between the ſociety at large and any 
magiſtrate veſted with powers originally delegated by that ſo- 
ciety, it muſt be decided by the voice of the ſociety itſelf : 
there is not upon earth any other tribunal to reſort to. And 
that theſe conſequences were fairly deduced from theſe facts, 
our anceſtors have ſolemnly determined, in a full parliamen- 
tary convention repreſenting the whole ſociety. Im 
x Com, Journ. 7 Feb, 2688. 
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ſons upon which they decided may be found at 1 
parliamentary proceedings of the times; and may be mütter 
of inſtructive amuſement for us to contemplate, as a ſpecula- 
tive point of hiſtory. But care muſt be taken not to cf 
this enquiry farther, than merely for inſtruction or amuſe- 
ment. The idea, that the conſciences of poſterity were coti- 
cerned in the rectitude of their 'anceſtors deciſions, 'gave 
birth to thoſe dangerous political herefies, which ſo long diſ- 
tracted the ſtate, but at length are all happily extinguiſhed. 
I therefore rather chuſe to conſider this great political mea- 
ſure upon the ſolid footing of authority, than to reaſon in 
it's favour from it's juſtice, moderation, and expedience: be- 
cauſe that might imply a right of diſſenting or revolting from 
it, in caſe we ſhould think it to have been unjuft, oppreflive, 
or inexpedient, Whereas, our anceſtors having moſt indife 
putably a competent juriſdiction to decide this great and im- 
portant queſtion, and having in fact decided it, it is now be- 
come our duty at this diſtance of time to acquieſce in their 
determination; being born under that eſtabliſhment which 
was built upon this foundation, and obliged by every IS 
3 as well as civil, to maintain it. | 


| Bor, while we reſt this fundamental tranſaction, i in point 

of authority, upon grounds the leaſt liable to cavil, we are 
bound both in juſtice and gratitude to add, that it was con- 
ducted with a temper and moderation which naturally aroſe 

from it's equity; that, however it might in ſome reſpects go 
beyond the letter of our antient laws, (the reaſon of which 
will more fully appear hereafter *) it was agreeable to the ſpi- 
rit of our conſtitution, and the rights of human nature; and 
that though in other points ( owing to the peculiar circum- 
ſtances of things and perſons) it was not altogether ſo perfect 
as might have been wiſhed, yet from thence a new aera com- 
menced, in which the bounds of prerogative and liberty have 
been better defined, the principles of government more tho- 
roughly examined and underſtood, and the rights of the fub- 
ject more explicitly guarded by legal proviſions, than in any 
. other period of the Engliſh hiſtory. In particular it is wor- 
v See chap. 7. 
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thy obſervation that the convention, in this their judgment, 
avoided with great wiſdom the wild extremes into which the 
viſionary theories of ſome zealous republicans would have led 
them. They held that this miſcondu@ of king James a- 
mounted to an.exdeavour to ſubvert the conſtitution; and not 
to an actual ſubverſion, or total difſolution of the government, 
according to the principles of Mr Locke“: which would 
have reduced the ſociety almoſt to a ſtate of nature; would 
have levelled all diſtinctions of honour, rank, offices, and 
property; would have annihilated the ſovereign power, and 
in conſequence have repealed all poſitive laws; and would 
have left the people at liberty to have erected a new ſyſtem of 
Nate upon a new foundation of polity, They therefore very 
prudently voted it to amount to no more than an abdication 
of the government, and a conſequent vacancy of the throne; 
whereby the government was allowed to ſubfiſt, though the 
executive magiſtrate was gone, and the kingly office to re- 
main, though king James was no longer king. And thus 
the conſtitution was kept intire ; which upon every ſound 
principle of government muſt otherwiſe have fallen to pieces, 
had ſo principal and conſtituent a part as the royal authority 
been aboliſhed, or even ſuſpended, 


Tus ſingle poſtulatum, the vacancy of the throne, being 
once eſtabliſhed, the reſt that was then done followed almoſt 
of courſe, For, if the throne be at any time vacant (which 
may happen by other means beſides that of abdication ; as if 
all the blood royal ſhould fail, without any ſucceſſor appoint- 
ed by parliament ;) if, I ſay, a vacancy by any means what- 
ſoever ſhould happen, the right of diſpoſing of this vacancy 
ſeems naturally to reſult to the lords and commons, the truſ- 
tees and repreſentatives of the nation. For there are no other 
hands in which it can ſo properly be intruſted ; and there is a 
a neceſſity of it's being intruſted ſomewhere, elſe the whole 
frame of government muſt be diſſolved and periſh. The lords 
and commons having therefore determined this main funda- 
mental article, that there was a vacancy of the throne, they 
proceeded to fill up that vacancy in ſuch manner as they 
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judged the moſt proper, And this was done by their declara- 
tion of 12 February 1688 *, in the following manner: that 
„ William and Mary, prince and princeſs of Orange, be, 
4 and be declared king and queen, to hold the crown and 
* royal dignity during their lives; and the life of the ſurvi- 
<« vor of them; and that the ſole and full exerciſe of the re- 
< gal power be only in, and executed by, the ſaid prince 
4 of Orange, in the names of the ſaid prince and princeſs, 
during their joint lives : and after their deceaſes the ſaid 
«© crovyn and royal dignity to be to the heirs of the body of 
ee the ſaid princeſs; and for default of ſuch iſſue to the 
« princeſs Anne of Denmark and the heirs of her body; and 
cc for default of ſuch iſſue to the n body of the ſaid 
40 prince of Orange. 90 un 


Prxnars, upon the principles before eſtabliſhed, the con- 
vention might (if they pleaſed) have veſted the regal dignity 
in a family intirely new, and ſtrangers to the royal blood: 
but they were too well acquainted with the benefits of here- 
ditary ſucceſſion, and the influence which it has by cuſtom 
over the minds of the people, to depart any farther from the 
antient line than temporary neceſſity and ſelf-preſervation re- 
quired, They therefore ſettled the crown, firſt on king 
William and queen Mary, king James's eldeſt daughter, for 
their joint lives; then on the ſurvivor of them; and then on 
the iſſue of queen Mary: upon failure of ſuch ie, it was li- 
mited to the princeſs Anne, king James's ſecond daughter, 
and her iſſue ; and laſtly, on failure of that to the iſſue of 
king William, who was the grandſon of Charles the firſt, and 
nephew as well as ſon in law of king James the ſecond, being 
the ſon of Mary his eldeſt ſiſter. This ſettlement included 
all the proteſtant poſterity of king Charles I, except ſuch other 
iſſue as king James might at any time have, which was totally 
omitted through fear of a popiſh ſucceſſion, And this order 
of ſucceſſion took effect accordingly. 


THESE three princes therefore, king William, queen 
Mary, and queen Anne, did not take the crown by hereditary 
right or _ but by way of donation or purchaſe, as the 


© Com, Journ, 12 Feb, 1688, lawyers 
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law pers call it ; by which they mean any method of acquiy- 
ing an eſtate othierwile than by deſcent. The new 
ment did not merely conſiſt in excluding king James, and 
the perſon pretended to be prince of Wales, and then ſuffer- 
g the crown to deſcend in the old hereditary channel: for 
e uſual courſe of deſcent was in ſome inſtances, broken 
through; and yet the convention {till kept it in their eye, and 


paid a great, though not total, regard to it. Let us ſee how 
the ſucceſſion would. have ſtood, if no abdication had happen- 
ed, and king James had left no other iſſue than his two 
daughters queen Mary and queen Anne. It would have ſtood 
thus: queen Mary and her iſſue; queen Anne and her iflue ;. 
king William and his iſſue. But we may remember, that 
queen Mary was only nominally queen, jointly with her 
huſband king William, who alone had the regal power ; and 
king William was perſonally preferred to queen Anne, though 
his iſſue was poſtponed to hers. Clearly therefore theſe.princes 
were ſucceſſively in poſſeſſion of the crown by a title different 
from the uſual courſe of deſcent. 


Ir was towards the end of king William's reign, when all 
hopes of: any ſurviving iſſue from any of theſe princes died 
with the duke of Gloceſter, that the king and parliament 
thought it neceſſary again to exert their power of limiting 
and appointing the ſucceſſion, in order to prevent another va- 
cancy of the throne ; which muſt have enſued upon their 
deaths, as no farther provifion was made at the revolution, 
than for the iſſue of queen Mary, queen Anne, and king 
William. The parliament had previouſly by the ſtatute of 
I W. & M. ſt. 2. c. 2. enacted, that every perſon who ſhould 
be reconciled to, or hold communion with, the ſee of Rome, 
ſhould profeſs the popiſn religion, or ſhould marry a papiſt, 
ſhould be excluded and for ever incapable to inherit, poſſeſs, 
or enjoy, the crown; and that in ſuch caſe the people ſhould 
be abſolved from their allegiance, and the crown ſhould de- 
ſcend to ſuch perſons, being proteſtants, as would have inhe- 

rited the ſame, in caſe the perſon ſo reconciled, holding com- 
munion, profeſſing, or marrying, were naturally dead. TO 
act therefore conſiſtently with themſelves, and at the fame 
O4 time 


oe 
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time pay as much regard to the old hereditary line a as their for- 
mer reſolutions would admit, they turned their on the 
. princeſs Sophia, electreſs and ducheſs dowager 6 Hanover, 
. the moſt accompliſhed princeſs of her age. For, upon qe 
impending extinction of the proteſtant poſterity of Charles 

Aft, the old law of regal deſcent directed them t to recur tot] 
_ deſcendants of James the firſt ; and the princeſs Sophia, being 
the youngeſt daughter of Elizabeth queen of Bohemia, w 
was the daughter of James the firſt, was the neareſt of the 
tient blood royal, who was not incapacitated by fn 
popiſh religion. On her therefore, and the heirs of her body, 
being proteſtants, the remainder of the crown, expectant on 
the death of king William and queen Anne without iflue, 
was ſettled by ſtatute 12 & 13 W. III. c. 2. And at the 
fame time it was enacted, that whoſoever ſhould hereafter 
come to the poſſeſſion of the crown fhould join in the com- 
© munion of the church of England as by law eſtabliſhed, 


Tus is the laſt limitation of the crown that has been made 
by parliament : and theſe ſeveral actual limitations, from the 
time of Henry IV to the preſent, do clearly prove the 
of the king and parliament to new. model or alter the fucceſ- 
Hon, And indeed it is now again made highly penal to diſ- 
pute it : for by the ſtatute 6 Ann. c. 7. it is enacted, that if 
: any perſon maliciouſiy, adviſedly, and directly, ſhall maintain 
by writing or printing, that the kings of this realm with the 
authority of parliament are not able to make laws to bind the 
crown and the deſcent thereof, he ſhall be guilty of high trea- 
ſonz or if he maintains the ſame by only preaching, teaching, or 
adviſed ſpeaking, he ſhall incur the penalties of a praemmunire. 


Tux princeſs Sophia dying before queen Anne, the inhe- 
ritance thus limited deſcended on her ſon and heir king George 
the firſt; and, having on the death of the queen taken effect in 
his perſon, from him it deſcended to his late majeſty king 
George the ſecond ; and from him to his grandſon and heir, 
our preſent gracious ſovereign, king George the third, , 
e Sandford in his genealogica! hiſ- queen of Bohemia, ſays, the firſt was 
' tory, publiſhed A. D. 1677, ſpeaking reputed the moſt learned, the ſecand 
(page 535) of the princeſſes Elizabeth, the greateſt artiſt, and the laſt one of 
Louiſa, and Sophia, daughters of the the moſt accompliſhed ladies in Europe. 
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© Hives lt is eaſy to collect, that the title to the cron l at 
hereditary, though not quite ſo abſolutely hereditary a8 
rinetly : and the common ſtock or anceſtor, from whom the 
A mult be deriyeg, is alſq different. Formerly the com- 
mon ſtock was king Egbert; then William the conqueror; after- 
"wards i James the firſt's time the two common ſtocks united, 
and ſo continued till the vacancy of the throne in 1688 : now 
it is the princeſs Sophia, in whom the inheritance was veſted 
by the new king and parliament. Formerly the deſcent was 
bolus, and the crown went to the next heir without any re- 
ſtriction: but now, upon the new ſettlement, the inheritance 
is conditional; being limited to ſuch heirs only, af the body 
of the princeſs Sophia, as are proteſtant members of the church 
of England, and are married to none but proteſtants, | ; 


AND in this due.inedium colfifts, I apprehend, the-true 
conſtitutional notion of the right of ſucceſſion to the imperial 
crown of theſe, kingdoms. The extremes, between which it 
ſteers, are each of them equally deſtructive of thoſe ends for 
. which ſocieties were formed and are kept on foot. Where 
the magiſtrate, upon every ſucceſſion, is elected by the peo- 
ple, and may by the expreſs proviſion of the laws be depoſed 
(if not puniſhed) by his ſubjects, this may ſound like the | 
ppc of liberty, and look well enough when delineated 
on paper; but in practice will be ever productive of tumult, 
contention, and anarchy. And, on the other hand, divine 
indefeaſible hereditary right, when coupled with the doctrine 
of unlimited paſſive obedience, is ſurely of all conſtitutions the 
moſt thoroughly laviſh and dreadful. But when ſuch an 
hereditary right, as our laws have created and veſted in the 
royal ſtock, is cloſely interwoven with thoſe liberties, which, 
we have ſeen in a former chapter, are equally the inheritance 
of the ſubject; this union will form a conſtitution, in theory 
the moſt beautiful of any, in practice the moſt approved, 
and, 'T truſt, in duration the moſt permanent. Tt' was 'the 
duty of an expounder of our laws to lay this conſtitution be- 
fore the ſtudent in it's true and genuine light: it is the duty 
of every good ien to underſtand, to revere, to des 
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the queen. | | 


Tux queen of England is either queen 8 queen ag 
fort, or queen dowager. The queen regent, regnant, or ſo- 
vereign, is ſhe who holds the crown in her own right; as 
the firſt (and perhaps the ſecond) queen Mary, queen Eliza- 
beth, and queen Anne; and ſuch a one. has the ſame powers 
Prerogatives, rights, dignities, and duties, as if ſhe had been 
a king. This was obſerved in the entrance of the laſt chap- 
ter, and is expreſsly declared by ſtatute 1 Mar. I. ſt. 3. c. 1. 
But the queen conſort is the wife of the reigning king; and 


the by virtue of her marriage is participant of divers preroga- 
tives above other women 


* 


AN p, firſt, ſhe is a public perſon, . it diſtin& 
from the king; and not, like other married women, ſo cloſely 
connected as to have loit all legal or ſeparate exiſtence ſo long 
as the marriage continues, For the queen is of ability to pur- 
_ Chaſe lands, and to convey them, to make leaſes, to grant 
copyholds, and do other acts of ownerſhip, without the con- 
currence of her lord; which no other married woman can 
do: a privilege as old as the Saxon acra®, She is alſo ca- 
pable of taking a grant from the king, which no other wife 
is from her huſband ; and in this particular ſhe agrees with 
the Auguſta, or piiſſima regina conjux divi imperatoris of the 
Roman laws; who, according to Juſtinian*, was equally ca- 
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pable of making a grant to, and receiving one from, the em- 
peror. The queen of England hath ſeparate courts and offi- 
cers diſtin& from the king's, not only in matters of ceremo- 
ny, but even of law; and her attorney and ſolicitor general 
ars intitled to a place within the bar of his majeſty's courts, 
together with the king's counſel *, She may likewiſe ſue 
and be ſued alone, without joining her huſband, She may 
alſo have a ſeparate property in goods as well as lands, and 
has a right to diſpoſe of them by will, In ſhort, ſhe is in all 
legal proceedings looked upon as a feme ſole, and not as a 
feme covert; as a ſingle, not as a married woman *, , For 
which the teaſon- given by fir Edward Coke is this: becauſe 
the wiſdom of the common law would not have the king 
(whoſe continual cate and ſtudy is for the public, and cirra 
ardua regni) to be troubled and diſquieted on account of his 
wife's domeſtic affairs; and therefore it veſts in the queen a 
power of tranſacting her own concerns, without the inter- 
vention of the king, as if ſhe was an unmarried woman. 


THe queen hath alſo many exemptions, and minute pre- 
rogatives, For inſtance: ſhe pays no toll ?; nor is ſhe lia. 
ble to any amercement in any court *, But i ik general, un- 
leſs where the law has expreſsly aten her exempted, ſhe 
is upon the ſame footing with other ſubjects; being to all 
intents and purpoſes the king's ſubject, and not his equal: 
in like manner as, in the imperial law, Auguſta legibus 
cc © ſoluta non ft, * 


Tu queen hath alſo ſome pecuniary advantages, which 
form her a diſtinct revenue: as, in the firſt place, ſhe is in- 
titled to an antient perquiſite called queen- gold or aurum re- 
ginae; which is a royal revenue, belonging to every queen 
conſort during her marriage with the king, and due from 
every perſon who hath made a voluntary offering or fine to 
the king, amounting to ten marks or upwards, for- and in 
_ conſideration of any privileges, grants, licences, pardons, or 


e Seld. tit, hon, 1. 6. 7. h Finch. I. 185. 
f Finch. L. 86, Co, Litt, 133. V. 1. 3. 31. 
t Co, Litt. 133. 2 

; other 
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other matter of royal favour conferred upon him by the king: 
and it is due in the proportion of one tenth bart more, — 


and above the intire offering or fine made to the King; 
decomes an actual debt or (eoged to the qu ques ruſty : 
the mere recording of the Brie ®, As, if an Hundred mirks 
filver be given to the king for liberty to take in mortinain, df 

to have a fair, market, park, chaſe, or free- warten: theft 
the queen is intitled 5 ten marks in ſilver, or (bat was fors 
merly an equivalent denomination) to one mark in gold, by 
the name of queen-gold, or aurum regina. But no ſuch 
payment is due for any aids or ſubſidies granted to the k 

in parliament or convocation ; nor for fines impoſed by 
courts on offenders, againſt their will; nor for voluntary 
preſents to the king, without any conſideration moving from 
him to the ſubject; nor for any ſale or contract whereby the 
preſent revenues or poſleſſions of the crown are granted away 
or diminiſhed ®, | 


THE original revenue of qur antient queens, before and 
foon after the conqueſt, ſeems to have conſiſted in certain 
reſervations or rents out of the demeſne lands of the crown, 
which were expreſsly appropriated to her majeſty, diſtin 
from the king, It is frequent in domeſday book, after ſpeci- 
fying the rent due to the crown, to add likewiſe the quantity 
of gold or other renders reſerved to the queen . Theſe were 
frequently appropriated to particular purpoſes ; to buy wool 
for her majeſty's uſe , to purchaſe oil for her lamps ?, or to 
furniſh her attire from head to foot 4%, which was frequently 
very coſtly, as one ſingle robe in the fifth year of Henry II 


k Pryn, Aur, Reg. 2. Aur, Reg. 2, 3 

1 12 Rep. 21, 4 loſt, 353. ® cauſa coadunandi lanam reginate 
m id. Pryn, 6, Madox, hift.'exch, Domeld. ibid. 
242. P Civitas Lundon. Pro oles ad lamp- 


n Bedefordſcire, Maner, Leflone redd. 
per annum xxii lib. Cc: ad opus regt- 
nac ii uncias auri, mono Herefordſcire, In 
Lene, @c, conſuetud, ut pracpeſitus ma- 
nerii weriente domina ſua (regina) in ma- 
wer, prac ſentaret ei xwiii eras denar, ut eſ- 


ff ipſa lane aim. r. Append. to 


ad. reginae, minen 
II. ibid;) 
q — zout 1. 200 aff 
reginae, ( Mag. ret pip. 19. — 22 Hem. 
I. ibid.) Crvitas Lund. cordubanario re- 
ginae xx 2. (Mag. Rot. 2 Hen, II. Ma- 


dox hiſt, exch. 419. dad 
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food the. city of London in upwards. of, pounds. 


roore 

A practice ſomewhat ſimilar to that of the eaſtern countries, 
where whole cities and provinces were ſpecifically aſſigned 
to purchaſe particular parts of the queen's appatel . And, 
for 2 farther addition to her income, this duty of queen-gold 
is ſuppoſed to have been originally granted; thoſe matters of 
grace and favour, out of which it aroſe, being frequently ob- 
tained from the crown by the powerful interceſſion of the 
queen. There are traces of it's payment, though obſcure 
ones, in the bock of domeſday and in the great pipe - roll of 
Henry the firſt*, In the reign. of Henry the ſecond. the 
manner of collecting it appears to have been well underſtood, 
and it forms a diſtin head in the antient dialogue of the ex- 
chequer”, written in the time of that prince, and uſually at- 
tributed to Gervaſe of Tilbury. From that time downwards 
it was regularly claimed and enjoyed by all the queen con- 
ſorts of England till the death of — VIII; though after 
the acceſſion of the Tudor family the collecting of it ſeems 
to have been much neglected : and, there being no queen 
conſort afterwards till the acceſſion of James I. a period of 
near fixty years, it's very nature and quantity became then a 
matter of doubt: and, being referred by the king to the chief 
juſtices and chief baron, their report of it was ſo very unfa- 
vourable , that his conſort queen Anne (though ſhe claim- 
ed it) yet never thought proper to exact it. In 1635, 
11 Car. I, a time fertile: of expedients for raiſing money upon 
dormant precedents in our old records (of which ſhip-money 
was a fatal inſtance) the king, 'at the petition of his queen 
Henrietta Maria, iſſued out his writ “ for levying it: but af- 
terwards purchaſed it of his conſort at the price of ten thou- 
ſand pounds; finding it, perhaps, too trifling and trouble- 
fome to levy. And when Es, at the reſtoration, by 


r Pro roba ad opus . e 
. vi d. (Mag. Roc. 5 Hen, 11, 
id. 250.) 

$ Solere aiunt barbaros reges Perſarnm 
ac Syrorum — uxoribus civitates attribu- 
-ere, bes modo; haec' civitas mulieri redi- 
miculum pracbeat, haec in collum, haec in 
eriner, Sc. (Cie. in Verrem, lib, 3. cap. 


33) 


- t See Madox Diſceptar. i/olar N. 


Pryn. Aur. Reg, Append. 5. 
lib. 2. c. 26. 


z Mr Prynne, with 2 — 
of reaſon, infinuates, that their re- 
ſearches were very ſuperficial.  ( Aur. 
Reg. 125.) 

w 19 Rym, Fd. 721. 
the 
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e abolition of the military tenutes; are dus Alt hath 
conſequent upon them, the Hrtle that legally remained of 


this revenue was reduced to almoſt nothing at all, in vain did 
Mr Prynne, by a treatiſe which does honour to his abilities 
as a painful and judicious antiquarian, endeavour to excito 
queen Catherine to revive this antiquated Claim.” 7 


| Avoruen antient e belobglng to the queen con- 


3 and, therefore only, 


worthy notice, is this: that on the taking of a whale on 


the coaſts, which is a royal fiſh, it ſhall be divided between 


the king and queen ; the head only being the king's proper- 
ty, and the tail of it the queen's. 4* De ſturgione obſervetur, 
« quod rex illum habebit integrum : de balena vero ſufficit, fi 


rar habeat caput, et regina caudam.” The reaſon of this 


whimſical diviſion, as afligned by our antient records”, was, 
to furniſh the queen' s ward-robe with whalebone. 


by Bur farther : though the queen i is in all reſpects a ſubjeQ, 


yet, in point of the ſecurity of her life and perſon, ſhe is put 
on the ſame footing with the king. It is equally treaſon (by 


the ſtatute 25 Edw. III.) to compaſs or imagine the death of 


our lady the king's companion, as of the king himſelf : and 
to violate, or defile, the queen conſort, amounts to the ſame 
high crime; as well in the perſon committing the fact, as in 
the queen herſelf, if conſenting. A law of Henry the eighth 6 
made it treaſon alſo for any woman, who-was not a virgin, 
to marry the king without informing him thereof: but this 
Jaw was ſoon after repealed ; it treſpaſſing too ftrongly, as 
well on natural juſtice, as female modeſty, If however the 
queen be accuſed of any ſpecies of treaſon, ſhe ſhall (whether 
conſort or dowager) be tried by the peers of parliament, as 


queen Ann Boleyn was in 28 Hen. VIII. 


THe huſband of a queen regnant, as prince George of 
Denmark was to queen Anne, is her ſubject ; and may be 
guilty of high treaſon againſt her: but, in the inſtance of 
conjugal fidelity, he is not ſubjected to the ſame penal ne re- 

e "6 4 Britton, e. 1/7. y Pryn. Aur. Reg. 127, 


Flet. J. 1. c. 45 & 46, 2 Stat, 23 Hen. VIII. c. 21. 
5 ſtrictions. 
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ſtrictions. For which the reaſon ſeems to be, that, if a queen 
oonſort is unfaithful to the royal bed, this may debaſe or baſ- 
tardize the heits to the crown; but no ſuch danger can be 
2 


A qyzn dewagey is the Ido of the king, and as ſuch en- 
joys moſt of the privileges belonging to her as queen conſort, 
But it is not high treaſon to conſpire. her death; or to vio- 
late her chaſtity, for the ſame reaſon as was before alleged, 
becauſe the ſucceſſion to the crown is not thereby endanger- 
ed. Yet ſtill, pro dignitate regali, no man can marry a 
queen dowager without ſpecial licence from the king, on 
pain of forfeiting his lands and goods. This fir Edward 
Coke tells us was enacted in parliament in 6 Hen. VI, 
though the ſtatute be not in print. But ſhe, though an alien 
born, ſhall ſtill be intitled to dower after the king's demiſe, 
which no other alien is'. A queen dowager, when married 
again to a ſubject, doth not loſe her regal dignity, as peer- 
eſſes dowager do their peerage when they marry commoners. 
For Katherine, queen dowager of Henry V, though ſhe 
married a private gentleman, Owen ap Meredith ap Theo- 
dore, commonly called Owen Tudor; yet, by the name of 
Katherine queen of England, maintained an action againſt 
the biſhop of Carliſle. And ſo the queen dowager of Na- 
varre marrying with Edmond, brother to king Edward the 
firſt, maintained an action of dower by the name of queen 
of Navarre . 


Tur prince of Wales, or heir apparent to the crown, and 
alſo his royal conſort, and the princeſs royal, or eldeſt daugh- 
ter of the king, are likewiſe peculiarly regarded by the laws. 
For, by ftatute 25 Edw. III, to compaſs or conſpire the 
death of the former, or to violate the chaſtity of either of 
the latter, are as much high treaſon, as to conſpire the death 
of the king, or violate the chaftity of the queen. And this 
upon the ſame reaſon, as was before given ; becauſe the 
prince of Wales is next in ſucceſſion to the crown, and to 
violate his wife might taint the blood royal with baſtardy : and 
the eldeſt daughter of the king is alſo alone inheritable to the 


* 2 Inſt, 18. See Riley's Plac, Pace b Co. Litt, 32. 
672. © 2 laſt, 50, crowns 
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crown, on failure of iſſue male, and therefore rhote reſpected 
by the laws than any of her younger ſiſters; inſomuch that 
upon this, united with other {feodal) principles, while-our” 


military tenures were in foree, the king might levy an aidfor 


marrying his eldeſt daughter, and her mx The heir appa- 
rent to the crown is uſually made pritice Wales and eatt 


of Cheſter, by ſpecial creation, and inveſtiture ; but, being 


* 


the king's eldeſt ſon, ke is by inheritance dake of 
without any new creation *. Hat | 


'> (4 qr? II f $1 


Tux reſt of the wo, family may be conflinediin q two' 


different lights, according to the different ſenſes in which the» 


term, royal family, is uſed. | The larger ſenſe. includes all 


thoſe, who are by any poſſibility inheritable to the crown. 
Such, before the revolution, were all the deſcendants of 


William the conqueror; who had branched into an amazing 
extent, by intermarriages with the antient nobility. -: Since 


the revolution and act of ſettlement, it means the proteſtant 


iſſue of the princeſs Sophia ;. now comparatively few in num 
ber, but which in proceſs of time may poſſibly be as largely. 


diffuſed, The more confined ſenſe. includes only thoſe, wh 
are in a certain degree of propinquity to the reigning prince, 
and to whom therefore the law pays an extraordinary regard 
and reſpect : but, after that degree is paſt, they fall into the 
rank of ordinary ſubjects, and are ſeldom conſidered any far- 
ther, unleſs called to the ſucceſſion upon failure of the nearer 
lines. For, though collateral conſanguinity is regarded in- 
definitely, with reſpect to inheritance or ſucceſſion, yet it is 
and can only be regarded within ſome certain limits in any 
other reſpect, by the natural conſtitution of things and the 
dictates of poſitive law ©. 


Tat younger ſons and daughters of the king, and other 
branches of the. royal family, who are not in the immediate 


line of ſucceſſion, were therefore little farther regarded by the | 


antient law, than to give them to a certain degree precedence 
before all peers and public officers as well eccleſiaſtical as tem- 
poral. This is done by the ſtatute 31 Hen. VIII. c. 10. 
d 8 Rep. 1. Seld. tit. of hon. 2. 5. See eſſay on collateral conſanguinity, 

| in in Law-traQts, 4. Oxon, wm 
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which that no perſon, except the king's children, 
ſhall preſume to fit or haye place at the fide of the cloth of 
eſtate in the parliament chamber ; and that certain great, of- 
ficers therein named ſhall: have precedence above all dukes, 
except only ſuch as ſhall happen to be the king's ſon, bro- 
ther, uncle, nephew (which. fir Edward Coke explains to 
ſignify grandſon or nepos). or brother's or ſiſter's ſon. But 
under the deſcription. of the King's children his grandſons are 
held to be included, without having recourſe to fir Edward 
Coke's interpretation of nephew : and therefore when his late 
majeſty king George II created his grandſon Edward, the 
ſecond ſon of Frederick prince of Wales deceaſed, duke of 
Vork, and referred it to the houſe of lords to ſettle his place 
and precedence, . they certified t that he ought to have place 
next to the late duke of Cumberland the then king's'youngeſt 
ſon; and that he might have a ſeat on the left hand of the cloth 
of eſtate, But when, on the acceſſion of his preſent majeſty, 
thoſe royal perſonages ceaſed to take place as the children, and 
ranked only as the brother and nee, of the king, they alſo 
left their ſeats on the ſide of the cloth of eſtate: ſo that when 
the duke of Glouceſter, his majeſty's ſecond brother, took 
his ſeat in the houſe of peers , he was placed on the upper 
end of the earls bench (on which the dukes uſually fit) next 
to his royal highneſs the duke of York, And in 1718, upon 
a queſtion referred to all the judges by king George I, it was 
reſolved by the opinion of ten againſt the other two, that the 
education and care of all the king's grandchildren while mi- 
nors, did belong of right to his majeſty as king of this realm, 
even during their father's life ', But they all agreed, that 
the care and approbation of their marriages, when grown up, 
belonged to the king their grandfather. And the judges 
have more recently concurred. in opinion *, that this care 
and approbation extend alſo to the ceefinittive heir of the 
crown; though to what other branches of the royal family the 
ſame did extend they did not find preciſely determined. The | 
moſt frequent 1 inſtances of the crown's interpoſition go no 
f 4 Inſt. 3 3 7 1 Forteſc. Al. 40-440. 0 
* Lords“ Journ. 24 Apr. nen. * Lords Journ, 28 Feb, 172. 
> Bids 30 Jatk s.,. ee Oe ER. 
Vol. I. ee flarther 
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farther than nephews and nieces ; but examples are not want- 
ing of it's reaching to more diſtant collaterals -. And the 
ſtatute 6 Henry VI beforementioned, which prohibits' the 
marriage of a queen dowager without the conſent of the king, 

this reaſon for it: becauſe the diſparagement of the 
queen ſhall give greater comfort and example to other ladies 
of eſtate, who are PEE bloox royal, more lightly to diſpar« 
se ape themſelves *.” Therefore by the ſtatute 28 Hen. VIII. 
c. 18. (repealed, among other ſtatutes of treaſons, by 1 Edw. 
VI. c. 12.) it was made high treaſon for any man to contract 


marriage with the king's children or reputed children, bis 


ſiſters or aunts ex parte paterna, or the children of his brethren 
or ſiſters ; being exactly the ſame degrees, to which prece- 
dence is allowed by the ſtatute 3x Hen. VIII. befotemention- 
ed. And now, by ſtatute 12 Geo. III. c. 11. no deſcendant 
of the body of king George II, (other than the ifſue' of prin- 
ceſſes married into foreign families) is capable of contracting 
matrimony, without the previous conſent of the king ſigni- 
fied under the great ſeal ; and any marriage contracted with- 
out ſuch conſent is wid: Provided, that ſuch of the faid 
defcendants, as are above the age of twenty five, may after a 
twelvemonth's notice given to the king's privy council, eon- 
tract and ſolemnize marriage without the conſent of the crown; 
unleſs both houſes of parliament ſhall, before the expiration of 
the ſaid year, expreſsly declare their diſapprobation of ſuch 
intended marriage. And all perſons ſolemnizing, aſſiſting, or 

being preſent at, any ſuch prohibited marriage, ſhall incur 


BooxT; 


the penalties of the ſtatute of Fd 


1 See (beſides the inſtances cited in 
Forteſcue Aland) for brothers and ffters ; 
under king Edward HI, 4 Rym. 392. 
403. 471. 501. 508. 572. 549. 683 : — 
under Henry V, g Rym, 710.711.741: 
under Edward IV, 11 Rym. 564.565. 
590. 60: under Henry VIII, 13 Rym. 
249. 423: — under Edw. VI, 7 St. Tr. 
3. 8. For nephews and mieces ; under 
Henry III, 1 Rym. 8 52: — under Ed- 
ward I, 2 Rym. 489 : — under Edward 
III, 5 Rym. 56: — under Richard II, 
7 Rym. 264: — under Richard III, 
ta Rym. 232. 244: — under Henry 


vim, 15 Rym. 26. 37. 
To grrat-niecet; under Edward II, 
3 Rym. 575. 644. To firft couſins ; un- 


der Edward III, 5 Rym. 177. To ſecond, 
and third, coufins ; under Edward III, 


4 Rym. 729 : — under Richard II, 
7 Rym, 225 : —— under Henry VI, 
10 Rym. 322 : —— under Henry VII, 


12 Rym, 529 :—— under Queen Eliza- 


beth, Camd. Ann. A. D. 1562. To 
Fourth couſins ; under HenryVII, 12 Rym. 
329. To the blod-royal in general z 
under Richard Il, 7 Rym, 787» 

n Ril, plac, patl. 672. 
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Or Tur COUNCILS BELONGING TO 


& . . KING. 
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HE A view, 1 ich che 0 bo abide? 

the king, is with regard to his councils. Fort in 
order to aſſiſt him in the diſcharge of his duties, the main - 
tenance of his dignity, and the exertion of his i 
the law hath aſſigned E 
with. Y | 


I, Lor ft of ths i th high court er nue 
whereof we have already treated at large. 


2. SECONDLY; the ol the peaks are by their bins | 
hereditary counſellors of the crown, and may be called toge- 
ther by the king to impart their advice in all matters of im- 
portance to the realm, either in time of parliament, or, which 
hath been their principal uſe, when there is no parliament in 
being *, Accordingly BraRton *, ſpeaking of the nobility of 
his time, ſays they might properly be called conſules, a 
* conſulendo z reges enim tales fibi aſſociant ad conſulendum. 
And in our law books * it is laid down, that peers are created 
for two reaſons; 1. Ad conſulendum, 2. Ad defendendum regem: 
for which reaſons the law gives them certain great and high 
privileges; ſuch as freedom from arreſts, &c, even when no 
parliament is ſitting : becauſe the law intends, that they are 
always aſſiſting the king with their counſel for the common- 
wealth; or keeping the realm in ſafety by their proweſs and 


yalour, 


2 Nr 67" waa | c 7 Rep. 34+ 9 Rep. 49. 12 Rep. 96. 
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IxsrAxcks of conventions of the peers, to adviſe the king, 
have been in former times very frequent ; though now fallen 
into diſuſe, by reaſon of the more regular meetings of parlia- 
ment. Sir Edward Coke gives us an extract of a record, 
5 Hen. IV, concerning an exchange of lands between the 
king and the earl of Northumberland, wherein the value of 
each was agreed to be ſettled by advice of parliament (if any 
ſhould be called before the feaſt of St Lucia) or otherwiſe 
by advice of the grand council of peers which the king pro- 


miſes to aſſemble before the ſaid feaſt, in caſe no-parliament 


ſhall be called. Many other inſtances of this kind of m&ting 
are to be found under our antient kings: though the formal 
method of convoking them had been ſo long left off, that 
when king Charles I in 1640 iſſued out writs under the great 
ſeal to call a great council of all the peers of England to 
meet and attend his majeſty at Vork, previous to the meet- 
ing of the long parliament, the earl of Clarendon © mentions 
it as a new invention, not before heard of; that is, as he 
explains himſelf, ſo old, that it had not been practiced in 
ſome hundreds of years. But, though there had not ſo long 
before been an inſtance, nor has there been any ſince, of 
aſſembling them in ſo ſolemn a manner, yet, in caſes of 
emergency, our princes have at feveral times thought proper 
to call for and conſult as many of the nobility as could eaſily 
be got together: as was particularly the caſe with king James 
the ſecond, after the landing of the prince of Orange; and 
with the prince of Orange himſelf, before he called that 


convention sse rk ring afterwards called him to the 


throne. | | et 


| BesiDzs this . meeting, it is uſually looked upon to 


be the right of each particular peer of the realm, to demand 
an audience of the king, and to lay before him, with decency 


and reſpect, ſuch matters as he ſhall judge of importance to 


the public weal. And therefore, in the reign of Edward II, 
it was made an article of impeachment in parliament againſt 


6 3 Iaſt. 110. e Hiſt, b. 2. 
: | the 
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the two Hugh Spencers, father and ſon, for which they were 
baniſhed the kingdom, ** that they by their evil covin would 
7 not ſuffer the great men of the realm, the king's good coun- 
« ſellors, to ſpeak with the king, or to come near him; but 
only in the preſence and hearing of the ſaid Hugh the la- 
ether and Hugh the ſon, or one of them, and at their will, 
« and according mbh pleaſed them . 

3 A THIRD council belonging to the king, are, accord- 
ing to ſir Edward Coke b, his judges of the courts of law, 
for law matters. And this appears frequently in our ſtatutes, 
particularly 14 Edw. III. c. 5. and in other books of law. 
So that when the king's council is mentioned generally, it 
muſt be defined, particularized, and underſtood, ſecundum 
fuljettam materiam ; and, if the ſubje& be of a legal nature, 
then by the king's council is underſtood his council for mat - 
ters of law; namely, his judges. Therefore when by ſtatute 
16 Ric, II. c. 5. it was made a high offence to import into 
this kingdom any papal bulles, or other proceſſes from Rome; 
and it was enacted, that the offenders ſhould be attached by, 
their bodies, and brought before the king and his council to 
anſwer for ſuch offence ; here, by the expreſſion of king's 
council, were underſtood the king's judges. of his courts of 
juſtice, the ſubject matter being legal: this being the ** 
way of interpreting the word, council b. 


4. Bur the principal council W to the king is his 
privy council, which is generally called, by way of eminence, 
the council. And this, according to ſir Edward Coke's de- 
ſeription of it!, is a noble, honourable, and reverend aſſem- 
bly, of the king and ſuch as he wills to be of his privy 
council, in the king's court or palace, The king's will is 
the ſole conſtituent of a privy counſellor ; and this alſo regu- 
lates their number, which of antient time was twelve. or 
thereabouts, Afterwards it . increaſed to ſo large a number, 
chat it was found inconvenient for ſecreſy and diſpatch ; and 


$ J Inſt, 110. i 4 Inſt, 53. 
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therefore king Charles the ſecond in 1679 limited it to thirty: 
whereof fifteen were to be the principal officers of ſtate, and 
thoſe to be counſellors, virtute officis ; and the other 
| were compoſed of ten lords and five commoners of the king's 

chooſing *, But fince that time the number has been much 

and now continues indefinite. At the fame time 
alſo, the antient office of lord preſident of the council was 
revived in the perſon of Anthony earl of Shaftsbury; an 
officer, that by the ſtatute of 31 Hen. VIII. c. 19. has pre- 
e rere 


PRIVY Stent are _ by the king's nomination, | 
without either patent or grant; and, on taking the neceſſary 
eaths, they become immediately privy counſellors during the 
life of the king that chooſes them, but ſubject to remoyal t 
his diſcretion, | 


As to the qualifications of members to fit at this board: any 
natural born ſubject of England is capable of being a mem- 
ber of the priyy council z taking the proper oaths for ſecurity 
of the government, and the teſt for ſecurity of the church, 
But, in order to preyent any perſons under foreign attach- 
ments from inſinuating themſelves into this important truſt, 
as happened in the reign of king William in many inſtances, 
it is enacted. by the act of ſettlement ', that no perſon born 
out of the dominions of the crown of England, unleſs born 
of Engliſh parents, even though naturalized by parliament, 
ſhall be capable of being of the privy council, 


Tur duty of a privy counſellor appears from the oath of 
office ®, which conſiſts of ſeven articles: 1. To adyiſe the 
king according to the beſt of his cunning and diſcretion. 
2, To adviſe for the king's honour and good of the public, 
without partiality through affection, love, meed, doubt, or 
dread, 3. To keep the king's counſel ſecret. 4. To avoid 
_ Forruption. 5. To help and ſtrengthen the execution of what 


k Temple's Mem, part, 3. m 4 Inſt, 54. 
Stat. 12 & 13 Will. III. c, 2. 1 
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ſhall be there reſolved. 6. To withſtand: all perſons: who 
would attempt the contrary. And, laſtly, in general, 7. To 
oblerve, keep and. do all that a good and true counſel 
ought to do to his ſovereign lor. 


THE power of the privy council by to acts into all of. 
fences againſt the government, and to commit the offenders 
to ſafe cuſtody, in order to take their trial in ſome of the 
courts of law. But their juriſdiction herein is only to en- 
quire, and not to puniſh : and the perſons committed by 
chem are entitled to their habeas corpus by ſtatute 26 Car. I. 
c. 10. as much as if committed by an ordinary juſtice of the 
peace. And, by the ſame ſtatute, the court of ſtarchamber, 
and the court of requeſts, both of which conſiſted of privy 
counſellors, were difſolved; and it was declared illegal for 
them to take cognizance of any matter of property, belong- 
ing to the ſubjects of this Kingdom. But, in plantation or 
admiralty cauſes, which ariſe out of the juriſdiction of this 
kingdom; and in matters of lunacy and idiocy ”, being a 
ſpecial flower of the prerogative; with regard to theſe,although 
they may eventually involve queſtions of extenſive property, 
the privy council continues to have cognizance, being the 
court of appeal in ſuch cauſes : or, rather, the appeal lies to 
the king's majeſty himſelf in council. Whenever alſo a 
queſtion ariſes between two provinces in America or elſe- 
where, as concerning the extent of their charters and the 
like, the king in his council exerciſes original juriſdiction 
therein, upon the principles of feodal ſovereignty. - And ſo 
likewiſe when any perſon claims an iſland or a province, in 
the nature of a feodal principality, by grant from the king or 
his anceſtors, the determination of that right belongs to his 
majeſty in council : as was the caſe of the earl of Derby with 
regard to the iſle of Man in the reign of queen Elizabeth, 
and of the earl of Cardigan and others, as repreſentatives of 
the duke of Montague, with relation to the iſland of St 
Vincent in 1764. But from all the dominions of the crown, 
excepting great Britain and Ireland, an appellate juriſdiction 
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means, either by night or by day, to deſtroy ſuch as be of 
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(in the laſt reſort) is veſted in the ſame tribunal ;- which 
uſually. exerciſes it's judicial authority in a committee of the 
whole privy council, who hear the allegations and proofs, 
and make their report to his majeſty in council, by whom 


the 8 is finally 8 


Tu priviliges of iden; as fuch, conſiſt prin- 
cipally in the ſecurity which the law has given them againſt 
ts and conſpiracies to deſtroy their lives. For, by 
ſtatute 3 Hen. VII. c. 14. if any of the king's ſervants, of 
his houſhold, conſpire or imagine to take away the life of a 
privy counſellor, it is felony, though nothing be done upon 
it. And the reaſon of making this ſtatute, fir Edward Coke 
tells us, was becauſe ſuch ſervants have greater and readier 


great authority, and near about the king: and ſuch a con- 
ſpiracy was, juſt before this parliament, made by ſome of king 
Henry the ſeyenth's houſhold ſervants, and great miſchief 
was like to haye enſued thereupon. This extends only to the 
king's menial ſervants, But the ſtatute 9 Ann. c. 16. goes 
farther, and enacts, that any perſon that ſhall unlawfully attempt 
to kill, or ſhall unlawfully aſſault, and ftrike, or wound, any 
privy counſellor in the execution of his office, ſhall be a felon 


without benefit of clergy, This ſtatute was made upon the da- 


ring attempt of the ſieur Guiſcard, who ſtabbed Mr Harley, 
afterwards earl of Oxford, with a penknife, when under exami- 
nation for high crimes in a committee of the privy council, 


Ry A clan of the privy council depends upon the king's 


pleaſure; and he may, whenever he thinks proper, diſcharge 
.any particular member, or the whole of it, and appoint 


another. By the common law alſo it was diſſolved iſo facto 
by the king's demiſe ; as deriving all it's authority from him. 
But now, to prevent the inconveniences of having no coun- 
eil in being at the acceſſion of a new prince, it is enacted by 


| ſtatute 6 Ann. c. 7, that the privy council ſhall continue for 


fix months after the demiſe of the crown, unleſs ſooner de» 
termined by the ſucceſſor. 
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CHAPTER THE SITAR. 


or Tuz KING's DUTIES, 


PROCEED next to the duties, incumbent on the king 
1 by our conſtitution; in conſideration of which duties his 
dignity and prerogative are eſtabliſhed by the laws of the land: 
it being a maxim in the law, that protection and ſubjection 
are reciprocal *, And theſe reciprocal duties are what, 'I ap- 
prehend, were meant by the convention in 1688, when they 
declared that king James had broken the original contract be- 
tween king and people. But however, as the terms of that 
original contract were in ſome meaſure diſputed, being al- 
leged to exiſt principally in theory, and to be only deducible 
by reaſon and the rules of natural law; in which deduCtion 
different underſtandings might very conſiderably differ; it 
was, after the revolution, judged proper to declare theſe du- 


ties expreſsly, and to reduce that contract to a plain cer- 


tainty. So that, whatever doubts might be formerly raiſed 
by weak and ſcrupulous minds about the exiſtence of ſuch 
an original contract, they muſt now entirely ceaſe ; eſpe- 
cially with regard to every prince, who hath reigned ſince 
the year 1688, 


Tur principal duty of the king is, to govern his people 
according to law, Nec regibus infinita aut libera poteſlas, was 
the conſtitution of our German anceſtors on the continent b. 


And this is not only conſonant to the principles of nature, of 
ö 7 Rep. $+ b Tas, de mor, Germ, 470 


liberty, 
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libetty,s of reaſon, and of ſociety, but has always been ef- 
teemed.an expreſs part of the common law of England, even 
when prerogative was at the higheſt. The king,“ faith 
Bracton ©, who wrote under Henry III, “ ought not to be 
<« ſubjet to man, but to God, and to the law ; for the law 
1c maketh the king. Let the king therefore render to the law, 
* what the law has inveſted in him with regard to others; 
* domynian, and . poyter : for he is not truly king, where 
& will and pleaſure rules, and not the law.” And again*; 
« the king alſo hath a ſuperior, namely God, and alfo the 
law, by which he was made a king.” Thus Bratton ; and 
Forteſcue alſo*, having firſt well diſtinguiſhed between a 
monarchy abſolutely and deſpotically regal, which is intro» 
duced. by conqueſt and violence, and a political or eivil mo- 
narchy, which ariſes from mutual conſent ; (of which laſt 
fpecies he aſſerts the government of England to be) immedi- 
ately lays it down as a principle, that the king of England 
„ muſt rule his people according to the decrees of the laws 
* thereof ; inſomuch that he is bound by an gath at his co- 
* ronation to the obſervance and keeping of his awn laws.“ 
But, to obviate all doubts and difficulties concerning this 
matter, it is expreſaly declared by ftatute 12 & 13 W. III, 
c. A. ahnt 66 that the laws of Epgland are the birthright of 
the people, thereof; and all the kings and queens wha 
& {hall aſcend the throne of this realm ought to adminiſter 
* the government of the fame according to the ſaid laws; 
and all their officers and miniſters ought to ſerve them re- 
<< ſpectively according to the ſame : and therefore all the laws 
aud ſtatutes of this realm, for ſecuring the eſtabliſhed reli- | 

« 0j0n, and the rights and liberties of the people thereof, 
and all other laws and ſtatutes of the ſame now in force, are 
«© by his majeſty, by and with the advice and conſent of the 
* lords ſpiritual and temporal and commons, and by autho- 
* rity of the ſame, ratified and confirmed accordingly,” 


AND, as to the terms of the original contract between king 
and people, theſe I apprehend to be now couched in the co- 


c{.1, c. 8. | © 6, 9 & 34+ 
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ronation oath; which by the ſtatute 1 W. & M. ſt. 1. e. 6, 
is to be adminiſtred to every king and queen, who ſhall fires 
gh (ttt mern bon Hare. er mg om i 6 
archbiſhops or biſhops of the realm, in the preſence of all 
the people; who on their parts do reciprocally take the oath 
of allegiance to the crown. This coronation oath is" con- 
papa ge yan. $i) an 


6 The archbiſhop or bifhep fall fog, Will yu ſolemnly pro- 
© miſe and ſwear to govern the people of this kingdom 'of 
England, and the dominions thereto belonging, according 
sto the ſtatutes in parliament agreed on, and the laws " 
c cyſtoms of the - fame ? --- The king or queen ſhall ſay, I 
*t ſolemnly promiſe ſo to do, 


ct Hrebbiſhop or biſhap. Will you to your power cauſe law 
* and juſtice, in mercy, to be executed in all your judge 
ns ments ? Ning or queen, I will. 


* Archbiſhop or biſhop. Will you to the utmoſt of your 
© power maintain the laws of God, the true profeſſion of the 
<< goſpel, and the proteſtant reformed religion eſtabliſhed by 
e the law? And will you preſerve unto the biſhops and 
& clergy of thjs realm, and to the churches committed to 
e their charge, all ſuch rights and privileges as by law do or 
„ ſhall appertain unto them, or any of them ? Ling or 
F* queen, All this I promiſe to do. | 


«a After this the king ar queen, laying his or her hand upon the 
5e Holy geſpels, ſhall ſay, The things which I have here before 
e promiſed I will perform and keep: ſo help me God. And 
<« 2hen ſhall kiſs the book,” 


THis is the form of the coronation oath, as it is now pre- 
ſcribed by our laws; the principal articles of which appear to 
be at leaſt as antient as the mirror of juſtices , and even as 
the time of Bracton ® : but the wording of it was changed at 
the revolution, becauſe (as the ſtatute alleges) the oath itſelf 


F cap. 1. §. 30 2 1. 3. f. Is & ge 


had 
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had peep. framed in doubtful words and expreſſions, with rela- 
tian tqantient laws and conſtitutions at this time unknown. 
However, in what form ſoevet it be conceived, this is moſt ĩn- 
diſputablya fundamental and original expreſs contract; though 
doubtleſs the duty of protection is impliedly as much incum- 
bent on the ſovereign before coronation as afterr: in the fame 
manner as allegiance to the king becomes the duty of the ſub- 
Jet immediately on the deſcent of the crown, before he has 
taken the oath of allegiance, or whether he ever takes it all. 
This reciprocal duty of the ſubject will be conſidered in it's 
proper place. At preſent we are only to obſerve, that in the 
king's part of this original contract are expreſſed all the duties 
that; a monarch can owe to his people: vix. to govern according 
to law ; to execute judgment in mercy ; and to maintain the 
eſtabliſhed religion. And, with reſpec to the latter of theſe 
three anche we may farther remark, that by the act of 
union, 5 Ann. c, 8. two preceding ſtatutes are recited and 
confirmed; the one of the parliament of Scotland, the other 
of the parliament of England: which enact; the former, that 
every king at his acceſſion ſhall take and ſubſcribe an oath, to 
preſerve the proteſtant religion and preſbyterian church go- 
vernment in Scotland; the latter, that at his coronation he 
ſhall te and ſubſcribe a ſimilar oath, to preſerve the ſettle- 
ment of the church of England within England, Ireland, 
Wales, and Berwick, and the territories thereunto belonging. 


h In the old folio abridgment of the 
ſtatutes, printed by Lettou and Machli- 
nia in the reign of Edward IV, (penes 
ze) there is preſerved a copy of the old 
coronation oath ; which, as the book is 
extremely ſcarce, I will here tranſcribe, 
Ceo off le ſerement quz le rey jurre a ſoun 
coronement : que il gardera et meintencra 
leæ droitex et lex franchiſez de ſeynt eſpliſe 
grauntez auncienment dea droitez roys 
cbrifliens d Engletere, et quil gardera toute 
Jex terrez, honoures et dignitees droiturelx at 
Franks del ceron du rvialme d Engletere en 
tout maner dentierte ſanz null maner dame- 
muſement, et lem droitex diſpergex dilapidix 
op perduz de la corone a foun poiair reap- 
Faller en launcien efigte, er quil gardera le 


peas de ſeynt eſgliſe et al clergie et al pple 


de bon accorde, et quil face faire en toute 
ſex jugementez owel et droit juſtice aue 
diſcrecion et miſericorde, et quil grauntera a 
tenure lex; leyes et cuſlumez du roialme, et q_ 
foun poiair lea face garder et affirmer que 
lex gentez; da people avont faitem et eſhez, 
et les malveys leyz et cuſtumes de tout on 
Hera, et ferme peas et eflablie al people de 
ſoum roialme en ceo garde eſgardera a ſoun 
foiair : come Dieu luy aide. (Tit, ſacra- 
mentum regis. fol. m. ij.) Prynne has 
alſo given us a copy of the coronation- 
oaths of Richard II, (Signal Loyalty, 
II. 245, ) Edward VI, ( ibid. 251.) 
James I, and Charles J. (ibid, 269,) 
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1755 10 I MOLE! Ee Gs that one of the 

principal bulwarks of civil liberty, or (in other words) 
of the Britiſh conſtitution, was the limitation of the king's 
prerogative by bounds ſo certain and notorious, that it is im- 
poſſible he ſhould ever exceed them, without the conſent of 
the people, on the one hand; or without, on the other, a 
violation of that original contract, which in all ſtates impli- 
edly, and in ours moſt expreſsly, ſubſiſts between the 
and the ſubject. It will now be our buſineſs to conſider this 
prerogative minutely ; v to demonſtrate it's neceſſity in general; 
and to mark out in the moſt important inſtances it's particu- 
lar extent and reſtrictions: from which conſiderations this 
concluſion will evidently follow, that the powers, which are 
veſted in the crown by the laws of England, are neceſſary 
for the ſupport of ſociety ; and do not intrench any farther 
on our natural liberties, than is expedient for the maintenance 
of our civil. Be: 


THERE cannot be a ſtronger proof of that genuine free- 
dom, which is the boaſt of this age and country, than. the 
power of diſcuſſing and examining, with decency and reſpect, 
the limits of the king's prerogative. A topic, that in ſome 
former ages was thought too delicate and ſacred to be pro- 
faned by the pen of a ſubject. It was ranked among the ar- 
cana imperii ; and, like the myſteries of the bona dea, was 


a chap, 1, page 141, 
not 
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not ſuffered to be pried into by any but ſuch as were initiated 
in it's ſervice : becauſe perhaps the exertion of the one, like 
the ſolemnities of the other, would not bear the inſpection of 
a rational and ſober enquiry. The glorious queen Elizabeth 
herſelf made no ſcruple to direct her patliaments to abſtain 
from diſcourſing of matters of ſtate ® 3 and it was the conſtant 
language of this favourite princeſs and her miniſters, that 
even that auguſt aſſembly ** ought not to deal, to judge, or 
«to tneddle, with her y's prerogative royale. An 
her ſucceſſor, king James the firſt, who had imbibed high 
notions of the divinity of regal ſway, more than once laid it 
down in his ſpeeches, that as it is atheiſm and blaſphemy 
ein a creature to diſpute what the deity may do, fo it is 
ce preſumption and ſedition in a ſubject to diſpute what a 
« Fing may do in the height of his power: good. chri 
ic he adds, will be content with God's will, revealed in his 
word; and good ſubjects will reſt in the king's will, re- 
6 vealed in his law.“ | 2 6 
Bur, whatever might be the ſentiments of ſome of our 
princes, this was never the language of our antient conſtitu- 
tion and laws. The limitation of the regal authority was A 
firſt and eſſential principle i in all the Gothic ſyſtems of go- 
vernment eſtabliſhed in Europe; though gradually driven 
out and overborne, by violence and chicane, in moſt of the 
kingdoms on the continent. We have ſeen, in the preceding 
chapter, the ſentiments of Bracton and Forteſcue, at the 
diſtance of two centuries from each other. And fir Henry 
Finch, under Charles the firſt, after the lapſe of two centu- 
ries more, though he lays down the law of prerogative in very 
ſtrong and emphatical terms, yet qualifies it with a 
reſtriction, in regard to the liberties of the people. The 
« king hath a prerogative in all things, that are not injurious 
c to the ſubject; for in them all it muſt be remembered, 
de that the king's prerogative ſtretcheth not to the doing of 


« any wrong ©,” Nihil enim aliud poteft rex, ni id Stun quod 


d Dewes. 479. 4 King James 5 42 557. 531. 
« Ibid, 645. e Finch, L. 84, 35. 
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ern 


regard to the authority of the laws over the prince, or (as a 
civilian would rather have expreſſed it) the authority of the 
prince over the laws. It is a maxim of the Engliſh law, as 
we have ſeen from Bracton, that © rex debet eſe ſub lege,. quia 
* lex facit regem : the imperial law will tell us, that, 4 
« dmnibus, imperatoris excipitir fortuna; cui iþſas ler Deut 
x -N We ſhall not long heſitate to which of them 
to give the preference, as moſt conducive to thoſe ends for 
which ſocieties were framed, and are kept together; eſpe- 
cially as the Roman lawyers themſelves ſeem to be ſenſible 
of the unreaſonableneſs of their own conſtitution. © Decet 
tamen principem,” ſays Paulus, * ſeroare leger, quibus iſe 
&« ſalutus git. This is at once laying down the principle 
of deſpotic power, and at the ſame time enen * 
abſurdity. | 


By the word prerogative we uſually underſtand that ſpecial 
pre-eminence, which the king hath, over and above al! other 
perſons, and out of the ordinary courſe of the common law, 
in right of his regal dignity. It ſignifies, in it's etymology, 
(from prae and rege) ſomething that is required or demanded 
before, or in preference to, all others. And hence it follows, 
that it muſt be in it's nature ſingular and eccentrical ; that 
it can only be applied to thoſe rights and capacities which the 
king enjoys alone, in contradiſtinction to others, and not to 
thoſe which he enjoys in common with any of his ſubjects: 
for if once any one prerogative of the crown could be held in 
common with the ſubject, it would ceaſe to be prerozative 
any longer. And therefore Finch * lays it down as a maxim, 
that the prerogative is that law in caſe of the king, which is 


law in no caſe of the ſubject. 


mark, how widely the civil — differs from our own, with 


 ParEROGATIVES are either direct or incidental. The direct 
are ſuch poſitive ſubſtantial parts of the royal character and 


f Bracton. J. 3. tr. 1. e. 9. h Ff. 32. 1. 23. 
8 Nov. 105. F. 2. . i Finch, L, 35. ' 
authority, 
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authority, as are rooted in and ſpring from the king's. politi- 
cal perſon, conſidered merely by irſelf, without reference. 
to any other extrinſic circutnſfince ; as, the right of ſend- 
ing embaſſadors, of creating peers, and of making war or 
peace. But ſuch pretogatives as are incidental bear always a 
relation to ſomething elſe, diſtinct from the king's perſon; 
and are indeed only exceptions, in favour of the crown, to 


thoſe general 1 rules that are eſtabliſhed for the reſt of the com- 


munity : ſuch as, that no coſts ſhall be recovered againſt the 
king; that the king can never be a joint-tenant ; and that 
his debt ſhall be preferred before a debt to any of his ſubjects. 


Theſe, and an infinite number of other inſtances, will better 


be-underſtood, when we come regularly to conlider the rules 
themſelyes, to which theſe incidental prerogatives ate excep- 


tions. And therefore we will at preſent only dwell * the b 


king s ſubſtantive or direct prerogatives. 


Turek ſubſtantive or direct prerogatives may again be di- 
vided into three kinds: being ſuch as regard, firſt, the king's 
royal charatter ; ſecondly, his royal authority ; and, laſtly, 
his royal income. Theſe are neceſſary, to ſecure reverence to 
his perſon, obedience to his commands, and an affluent ſup- 
ply for the ordinary expenſes of government; without all of 
which it is impoſſible to maintain the executive power in due 
independence and vigour. Vet, in every branch of this large 
and extenſive dominion, our free conſtitution has interpoſed 
ſuch ſeaſonable checks and reſtrictions, as may curb it from 
trampling on thoſe liberties, which it was meant to ſecure 
and eſtabliſn. The enormous weight of prerogative, if left 
to itſelf, (as in arbitrary governments it is) ſpreads havoc and 
deſtruction among all the inferior movements : but, when 


balanced and bridled (as with us) by it's proper counter- 
poiſe, timely and judiciouſly applied, it's operations are then 


equable and regular, it invigorates the whole machine, and 
enables every part to anſwer the end of it's canon. | 


In the preſent chapter we ſhall only conſider the two fiſt | 


of tele diviſions, which relate to the king's political cha- 
racter 
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racber and authority : or; in other words, his dignity and regal 
power ; to which laſt the name of prerogative: is frequently 
narrowed and confined. The other diviſion, which forms 
the royal revenue,” will require a diſtinct examination; ac- 
cording to the known diſtribution of the feodal writers, who 
diſtinguiſh the royal pretogatives into the majora and minora' 
regalia, in — — of revenue 
are ranked. For, to uſe their own words, majera regalia 
&« imporii pra- eminentiam ſpectant; minora IA 
« pecuniarum immediate atrinent; nn 

(0 —— | | 


Re eine of the royal m Under every monar- 
chical eſtabliſhment, it is neceſſary to diftinguiſh the prince 
from his ſubjects, not only by the outward pomp and deco- 
rations of majeſty, but alſo by aſcribing to him certain qua- 
lities, as inherent in his royal capacity, diſtin from and ſu- 
perior to thoſe of any other individual in the nation. For, 
though a philoſophical mind will conſider the royal perſon 
merely as one man appointed by mutual conſent to preſide 
over many others, and will pay him that reverence and duty 
which the principles of ſociety demand, yet the maſs of 
mankind will be apt to grow inſolent and refractory, if taught 
to conſider their prince as a man of no greater perfection than 
themſelves. The law therefore aſcribes to the king, in his 
high political character, not only large powers and emolu- 
ments, which form his prerogative and revenue, but likewiſe 
certain attributes of a great and tranſcendent nature; by 
which the people are led to conſider him in the light of a ſu- 
perior being, and to pay him that awful reſpect, which may 
enable him with greater eaſe to carry on the buſineſs of go- 
vernment. This is what I underſtand by the royal dignity, the 
ſeveral branches of which we will now proceed to examine. 


I. Anp, firſt, the law aſcribes to the king the attribute of 
ſovereignty, or pre-eminence. Rex eff vicarius, ſays Brac- 
ton |, at miniſter Dei in terra: omms gquidem ſub eo eft, et ipſe 

* Peregrin. de jure ſiſc. 1, 1. c. 1. num. 9. I J. 1. c. . 
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„ fab nullo, niſt tantum'fub Deo. He is ſaid to have imperial 
dignity; and in charters before the conqueſt is frequently 
ſtiled bafileus and imperator, the titles reſpeQively aſſumed by 
the emperors of the eaſt and weſt u. His realm is declared to 
de an empire, and his crown imperial by many acts of parlia- 
ment, particularly the ſtatutes 24 Hen. VIII. c. 1a. and 
25 Hen. VIII. c. 28" ; which at the ſame time declare the 
king to be the ſupreme head of the realm in matters both civil 
and eccleſiaſtical, and of conſequence iaferior to no man upon 
earth, dependent on no man, accountable to no man. For- 
merly there prevailed a ridiculous notion, propagated by. the 
German and Italian civilians, that an emperor could do many 
things which a king could not, (as the creation of notaties 
and the like) and that all kings were in ſome degree ſubordi- 
nate and ſubject to the emperor of Germany or Rome. The 
meaning therefore of the Tegiflature, when it uſes theſe terms 
of empire and imperial, and applies them to the realm atid 
crown of England, is only to aſſert that our king is equally 
ſovereign and independent within theſe his dominions, as any 
emperor is in his empire *; and owes no kind of ſubjection to 
any other potentate upon earth. Hence it is, that no ſuit or 
action can be brought againſt the king, even in civil matters, 
becauſe no court can have juriſdiction over him. For all ju- 
riſdiction implies ſuperiority of power: authority to try would 
be vain and idle, without an authority to redreſs; and the 
ſentence of a court would be contemptible, unleſs that court 
had power to command the execution of it: but who, ſays 
Finch v, ſhall command the king? Hence it is likewiſe, that 
by law the perſon of the king is facred, even though the mea - 
ſares purſued in his reign be completely tyrannical and arbi- 
trary : for no juriſdiction upon earth has power to try him in a 
criminal way; much leſs to condemn him to puniſhment, Tf 
any foreign juriſdiction had this power, as was formerly claim- 
ed by the pope, the independence of the kingdom would be 
no more: and, if ſuch a power were veſted in any domeſtic 


m Seld. tit, of hon, I. 2. tates baberet in regno ſus, guat imperater 
n See alſo 24 Geo. II. c. 24, 5 Geo, 1 (M. Paris, A. D. 
II. c. 27. 


a M. Rex allegavit, goa ipe om nes liber- 7 "Finch, L. 83. 1 ji ; * ] 
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tribunal, there would ſoon be an end of the conſtitution, by 
deſtroying the free agency of one of —— paris * 
peer yr prog 113384 


| Anxi then, it muy be aſked, the fd of England. . 
.tally deſtitute of remedy, in caſe the crown ſhould invade 
their rights, either by private injuries, or public oppreſſions ? 
To this we may W — 6 Foe" ry 
ann 01 


* bild, as Amin injuries; Kamin hin. in 
point of property, a juſt demand upon the king, he muſt po- 
tition him in his court of chancery, where his chancellor will 
adminiſter right as a matter of grace, though not upon com- 
Pulfion 1. And this is entirely conſonant to what is laid 
down by the writers on natural law. A ſubject, ſays Puf- 
„ fendorf*, ſo long as he continues a ſubject hath no way 
to. ollige his prince to give him his due, when he refuſes it; 
though no wiſe prince will ever refuſe to ſtand to a lawful 
contract. And, if the prince gives the ſubject leave to 
enter an action again him, upon ſuch contract, in his own 
* courts, the action itſelf proceeds rather upon natural equity, 
e than upon the municipal laws.” For the end of ſuch. ac- 
tion is not to combel the prince to obſerve the contract, but to 
perſuade him. And, as to perſonal wrongs ; it is well obſerved 
by Mr. Locken, the harm which the ſovereign can do in 
his on perſon not being likely to happen often, nor to 
extend itſelf far; nor being able by his ſingle ſtrength to 
* ſubvert; the laws, nor oppreſs the body of the people, 
<©.(ſhould any prince have ſo much weakneſs and ill nature 
<< as to endeavour to do it) — the inconveniency therefore of 
< ſome particularmiſchiefs, that may happen ſometimes, when 
sa heady prince comes to the throne, are well recompenſed 
by the peace of the public and ſecurity of the government, 
in the perſon of the chief magiſtrate being thus ſet out of 
the reach of danger.“ 

2 Finch, L. 255. ; on Goy, p. 2. F. 205. 
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vitals of the conſtitution are not attacked, the la hath 20 
aſſigned a remedy. For as a king cannot miſuſe his power, 
without the advice of evil counſellors, and the aſſiſtance of 
wicked miniſters, theſe men may be examined and punifhed. 
The conftitution-has therefore provided, by means of indict- 
ments, and parliamentary impeachments, that no man ſhall 
dare to affiſt the crown in contradiction to the laws of the 
land. But it is at the ſame time a maxim in thoſe laws, that 


te king himſelf ean do no wrong: ſince it would be a great 


weakneſs and abſurdity in any ſyſtem of poſitive law, to de- 
amen nene 70 


For, as to ſuch oublic . as tend to diflolve the 
conſtitution, and ſubvert the fundamentals of, government, 
they are caſes which the law will not, out of decency, ſup- 
poſe : being. incapable of diſtruſting thoſe, whom it has in- 
veſted with any part of the ſupreme power; ſince ſuch diſ- 
truſt would render the exerciſe of that power precarious and 


impracticable *. For, wherever the law expreſſes it's diſtruſt 


of abuſe of power, it always veſts a ſuperior coercive autho- 
rity in ſome other hand to correct it; the very notion of 
which deſtroys the idea of ſovereignty. If therefore (for ex- 
ample) the two houſes of parliament, or either of them, had 
avowedly a right to animadvert on the king, or each other, or 

if the king had a right to animadvert on either of the houſes, 
chat branch af the legiſlature, ſo ſubject to animadverſion, 


would inſtantly ceaſe to be part of the ſupreme power; the 
ballance of the conſtitution would be overturned ; and that. 


branch or branches, in which this juriſdiction reſided, would 
be completely ſovereign. The ſuppoſition of lau therefore 
is, that neither the king nor either houſe of parliament (col- 
lectively taken) is capable of doing any wrong; ſince in ſuch 
eaſes the law feels itſelf incapable of furniſhing any adequate 


t See theſe points more fully diſcuſſed the very learned author has thrown meny 

in the confiderations of. the law of ferfei-» new and important lights on the texture 
ture, zd edit. pag. 109126. wherein of our r happy conſtitution, 

remedy. 
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remedy. L For which reaſon all oppreſſions, which may hap- 
eee oe Prins. muſt 
neceſſarily be out of the reach of any fated rule, or expreſs l- 
zal proviſion :- bur) if ever they unfortunately happen, the 
rA 
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| Tuparny i * is > found — Beth chat we nd the u un- 
conſtitutional oppreſſions, even of the ſovereign power, ad- 
vance with gigantic ſtrides and threaten deſolation to a ftate, 
mankind will aot be reaſoned out of the feelings of huma- 
nity; nor will ſacrifice their liberty by a ſcrupulous adhe- 
rence to thoſe political maxims, which were originally eſta- 
bliſhed to preſerve it. And therefore, though the poſitive 
laws are ſilent, experience will furniſh us with a very remark- 
able caſe, wherein nature and reaſon prevailed. When king 
James the ſecond invaded the fundamental conſtitution of the 
realm, the convention declared an abdication, whereby the 
throne was rendered vacant, which induced a new ſettlement: 
of the crown. And ſo tar as this precedent leads, and no 
farther, we may now be allowed to lay down the law of redreſs 
again public oppreflion, If therefore any future prince ſhould 
endeavour to ſubvert the conſtitution by breaking the original 
contract between king and people, ſhould violate the funda- 
mental laws, and ſhould withdraw himſelf out of the king- 
dom; we are now authorized to declare that this conjunction 
of circumſtances would amount to an abdication, and tho 
throne would be thereby vacant. But it is not for us to day, 
that any one, or two, of theſe ingredients would amount to 
ſuch a ſituation; for there our precedent would fail us. In 
theſe therefore, or other circumſtances, which a fertile ima- 
gination may furniſh, ſince both law and hiſtory are ſilent, it 
becomes us to be ſilent too; leaving to future generations, 
whenever neceſſity and the ſafety of the whole ſhall require it, 
the exertion of thoſe inherent (though latent) powers of ſo- 
ciety, which no climate, no time, no conſtitution, no con- 
tract, can ever deſtroy or diminiſh. 
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II. Brerpr s the attribute of foonvcigmeyy: ache a6 66. 
ſcribes to the king, in his political capacity,” abfolute-porfore 


_ tion. The king ean de no wrong.” Which antient and fun- 


damental maxim is not to be underſtood, as if every thing 
tranſacted by the government was of courſe juſt and lawful, 
but means only two things. Firſt, that whatever is excep- 
toonable in the conduPt of pubMe affairs is not to be impated 
to the king, nor is he anfwerable for it perſonally to his peb 


ple: for this doctrine would totally deſtroy that conſtitutio- 


nal independence of the erown, which is neceſſary for the = 


balance of power, in our free and active, and therefore con- 


pounded, conftitution. And, ſecondly, it means that the 


5 prerogative of the crown ertends not to do any ihjtity'; it is 
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Tat king, moreover, is not only ene of doing avid 


but even of thinking wrong: he can never mean to do an im- 


proper thing: in him is no folly or weakneſs. And there- 
fore if the crown ſhould be induced to grant any franchiſe or 
privilege to a ſubje& contrary to reaſon, or in any wiſe preju- 
dicial to the commonwealth, or a private perſon, the law 
will not ſuppoſe the king to have meant either an unwiſe or an 


injurious action, but declares that the king was deceived in 


his grant; and thereupon ſuch grant is rendered void, merely 
upon the foundation of fraud and deception, either by or upon 
thoſe agents, whom the crown has thought proper ta employ. 
For the law will not caſt an imputation on that magiſtrate 


whom it entruſts with the executive power, as if he was ca- 


pable of intentionally diſregarding his truſt : but attributes 
to mere impoſition (to which the moſt perfect of ſublunary 
beings muſt ſtill continue liable) thoſe little inadvertencies, 
which, if charged on the will of the prince, might lefſen him 
in the. eyes of his ſubjets. 


» Flond. 437. 
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rr 
the lau attributes to the ſovereign, the conſtitution has 
allowed a latitude of ſuppoſing the contrary, in reſpect to 
both houſes of parliament; each of which, in it's turn, hath 
exerted the right of remonſtrating and complaining to the 
— — of thoſe acts of royalty, which are maſt properly 
and perſonally his on; ſuch as meſſages ſigned by him- 
ſelf, and ſpeeches delivered from the throne. And yet, 
ſuch is the reverence which. is paid to the royal perſon, that 
though the two houſes have an undoubted right to conſider 
theſe acts of ſtate in any light whatever, and accordingly 
treat them in their addreſſes as ꝓerſonally proceeding from the 
prince, yet among themſelves, (to preſerve the more perſect 
decency, and for the greater freedom of debate) they uſually 
ſuppoſe them to flow from the advice of the adminiſtratian. 
But the privilege of canvaſſing thus freely the perſonal acts of 
the ſovereign (either directly, or even through the medium 
of his reputed adviſers) belongs to no individual, but is:con- 
fined to thoſe auguſt aſſemblies: and there too the objections 
muſt be propoſed with the utmoſt reſpect and deference, 
One member was ſent to the tower ”, for ſuggeſting that his 
majeſty's anſwer to the addrefs, of the commons contained 
„ high words to fright the members out of their y ar 
and another *, for ſaying that a part of the king's ſpec 

“ ſeemed to be calculated for the meridian of 

* many than t Britain, and that the king was a fan- 
* e | 


| In farther purſuance of this principle, the law alſo deter- 
mines that in the king can be no negligence, or laches, and 
therefore no delay will bar his right. NaJhon tempus occurrit regs 
is the ſtanding maxim upon all occaſions: for the law intends 
that the king is always buſied for the public good, and there- 
fore has not leiſure to aſſert his right within the times Jimited 
to ſubjects 7. In the king alſo can be no ſtain or corruption of 


w Com, Journ, 19 Nov. 1685, | Y Finch. L. 82. Co. Litt. 90. 
x Did. 4 Dec. 1715. b | 
Q4 blood : 
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blood: for if the heir to the crown were attainted of treaſon 
and felony, and afterwards the crown ſhould deſcerid to him, 
this would purge the attainder 1% fat?o-*. And therefore 
when Henry VII, who as earl of Richmond ſtood attainted, 
came to the crown, it was not thought neceſſary to paſs an a& 
of parliament to reverſe this attainder; becauſe, as lord Ba. 

con in his hiſtory of that prince informs us, it was agreed 

that the aſſumption of the crown had at once purged all at. 
tainders. Neither can the king in judgment of law, as king, 
ever be a minor or under age; and therefore his royal grant 
and aſſents to acts of parliament are good, though he has not 
in his natural. capacity attained the legal age of twenty one 

By a ſtatute indeed, 28 Hen. VIII. c. 17. power was given 

ts future kings to reſcind and revoke all acts of parliament 
that ſhould be made while they were under the age of twenty 

four: but this was repealed by the ſtatute 1 Edw. VI. c. 11, 

ſo far as related to that prince; and both ſtatutes are de- 
clared to be determined by 24 Geo. II. c. 24. It hath alſo 
been uſually thought prudent, when the heir apparent has 
been very young, to appoint a protector, guardian, or re- 
gent, for a limited time: but the very geceflity of ſuch ex- 
traordinary proviſion is ſufficient to demonſtrate the truth of 

that maxim of the common law, that in the king is no mi- 
nority ; and therefore he hath no legal guardian“. 


A = Finch. L. 32. vernment at twenty. A guardian and 
2 Co, Litt. 43. 2 Inſt, procm. 3. council of regency were named for d 
d The methods of appointing this ward III, by the parliament, which de- 
guardian or regent have been ſo various, poſed his father ; the young king being 
and the duration of his power ſo unce- then fifteen, and not aſſuming the go- 
tain, that from thence alone it may be vernment till thiee years after,» When 
cullected that his office is unknown tothe Richard II ſucceeded at the age of eleven, 
common law); and therefore (as fir Ed- the duke of Lancafter took upcn him 
ward Coke ſays, 4 Inſt. 58.) the ſureſt - the management of the kingdom, till 
way is to have bim made by authority the parliament met, which appcinted a 
of the great council ip parliamest, The nominal council to aſſiſt him. Henry V 
earl of Pembroke by his own authority, on his death-bed named a regent and a 
, aſſumed. in very troubleſome times the guardian for his infant ſon Hemy VI, 
regency of Henry IIl, who was then only then nine months old: but the parlia- 
nine years old ; but was declared: of full ment altered his diſpoſition, and appoint- 
age by the pope at ſeventeen, confirmed ed a protector and council, with a ſpecial 
the great charter at eighteen, and took limited authority. Both theſe princes re- 
. vpon him the adminiſtration of the go- n 
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III. A THIRD ateribute of the king” s majeſty is his per pe- 
turty. The law aſcribes to him, in his political capacity, an 
abſolute immortality. The king never dies. Henry, Ed- 
ward, or George may die; but the king ſurvives them all. 
For immediately upon the deceaſe of the reigning prince in 
his natural capacity, his kingſhip or imperial dignity, by 
act of law, without any interregnum or interval, is veſted: at 
once in his heir; who is, eo m/tantt, king to all intents and 
purpoſes, And ſo tender is the law of ſuppoſing even 
a poſſibility of his death, that his natural diſſolution is 
generally called his demiſe; dimiſſio regis, vel coronae : an 
expreſſion which ſignifies merely a transfer of property 
for, as is obſerved in Plowden©, when we ſay the demiſe of 
the crown, we mean only that in conſequence of the diſu- 
nion of the king's body natural from his body politic, the 
kingdom is transferred or demiſed to his ſucceſſor; and fo 
the royal dignity remains perpetual, Thus too, when Ed- 
ward the fourth, in the tenth year of his reign, was driven 
from his throne for a few months by the houſe of Lancaſter, 
this temporary transfer of his dignity was denominated: his 
demiſe ; and all proceſs was held to be diſcontinued, as upon 


a natural death of the king *, 


of twenty three, Edward V, at the age 
of thirteen, was recommended þy his fa- 
ther to the care of the duke of Gloceſ- 
ter; who was declared protector by the 
privy council, The ſtatutes 25 Hen. 
VII. c. 12. and 28 Hen; VIII. c. 7. 
provided, that the ſucceſſor, if a male, 
and under eighteen, or if a female and 
under fixteen, ſhould be till ſuch age in 
the governance of his or her natural mo- 
ther, (if approyed by the king) and ſuch 
other counſellors as his majeſty ſhould by 
will or otherwiſe appoint : and he ac- 
cordingly appointed his fixteen executors 
to have the government of his ſon Ed- 
ward VI, and the kingdcm, which exe 
cutors elected the earl of Hertford, pro- 


tecter. The ſtatute 24 Geo. H. c, 24. 
in caſe the crown ſhould deſcend to any 
of the children of Frederic late prince of 
Wales under the age of eighteen, ap- 
points the princeſs dowager ; —and that 
of 5 Geo. III. c. 27. in caſt of a like 
deſcent to any of his preſent majeſty's 
childien, empowers the king to name 
either the queen, the princeſs dowager, 


or any deſcendant of king George Il re- 


ſiding in this kingdom ;—:to be guardian 
and regent, till the ſucceſſor attains ſuch 
age, afſified by a council of - regency : 
the powers of them all being expreſaly 
defined and ſet down in the ſeyeral acta. 
< Plowd, 177. 234. 
= M, 49 Hen, VI, pl, 1—8. 
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Wx are next to conſider thoſe branches of the royal prero- 
gative, which inveſt this our ſoyereign lord, thus all- perfect 
and immortal in his kingly capacity, with a number of au- 
thorities and powers ; in the exertion whereof conſiſts the 
executive part of government. This is wiſely placed in 2 
ſingle hand by the Britiſh conſtitution, for the ſake of una- 
nimity, ſtrength, and diſpatch. Were it placed in many 
hands, it would be ſubject to many wills: many wills, if 
diſunited and drawing different ways, create weak-eſs in a go- 
vernment; and to unite thoſe ſeveral wills, and reduce them 
to one, is a. work of more time and delay than the exigen- 
cies of ſtate will afford. The king of England is therefore 
not only the chief, but properly the ſole, magiſtrate of the 
nation; all others acting by commiſſion from, and in due 
ſubordination to him : in like manner as, upon the great re- 
volution in the Roman ſtate, all the powers of the antient ma- 
giſtracy of the commonwealth were concentred in the new 
emperor: ſo that, as Gravina © expreſles it, © in cus uniui 
<< perjang ucteris rei publicae vis atque maje/tas per cumulatas 
* magiftratuwn poteſtates exprimebatur.” 


AFTER what has been premiſed in this chapter, I ſhall not 
(I truſt). be conſidered as an advocate for arbitrary power, 
when I lay it down as a principle, that in the exertion of law- 
ful prerogative, the king is and ought to be abſolute ; that is, 
ſo far abſolute, that there is no legal authority that can either 
delay or reſiſt him. He may reject what bills, may make 
what treaties, may coin what money, may create what peers, 
may pardon what offences he pleaſes : unleſs where the con- 
ſtitution hath expreſsly, or by evident conſequence, laid 
down fome exception or boundary; declaring, that thus far the 
prerogative ſhall go and no farther, For otherwiſe the power 
of the crown would indeed be but a name and a ſhadow, in- 
ſufficient for the ends of government, if, where it's juriſdic- 
tion is clearly eftabliſhed and allowed, any man or body of 
men were permitted to diſobey it, in the ordinary courſe of 
law: I fay, in the ordinary courſe of law; for I do not 
poles orig. 1. F. 10%. 
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now ſpeak of thoſe extraordinary recourſes to firſt principles, 
which are neceſſary when the contracts of ſociety are in dan- 
ger of diſſolution, and the law proves too weak a defence 
apzinft the violence of fraud or oppreffion, And yet the 
want of attending to this obvious diſtinction has occaſioned 
theſe doctrines, of abſolute power in the prince and of nati- 
onal reſiſtance by the people, to be much miſunderſtood and 
perverted by the advocates for ſlavery on the one hand, and 
the demagogues of faction on the other. The former, ob- 
ſerving the abſolute ſovereignty and tranſcendent dominion 
of the crown laid down (as it certainly is) moſt ſtrongly and 
emphatically in our law-books, as well as our homilies, have 
denied that any caſe can be excepted from fo general and 
poſitive a rule; forgetting how impoſſible it is, in any pradtt- 
cal ſyſtem of laws, to point out beforehand thoſe eccentrical 
remedies, which the ſudden emergence of national diſtreſs 
may dictate, and which that alone can juſtify, On the other 
hand, over-zealous republicans, feeling the abſurdity of un- 
limited paſſive obedience, have fancifully (or ſometimes fac- 
tiouſſy) gone oyer to the other extreme: and, becauſe reſiſt- 
ance is juſtifiable to the perſon of the prince when the being 
of the ſtate is endangered, and the public voice proclaims 
ſuch reſiſtance neceſſary, they have therefore allowed to every 
individual the right of determining this expedience, and of 
employing private force to reſiſt even private oppreſſion. A 
doctrine productive of anarchy, and (in conſequence) equally 
fatal to civil liberty as tyranny itſelf, For ciyil liberty rightly ' 
underſtood, conſiſts in protecting the rights of individuals by 
the united force of ſociety : ſociety cannot be maintained, and 
of courſe can exert no prutection, without obedjence to ſome 
ſovereign power: and obedience is an empty name, if every in- 
dividual has a right to decide how far he himſelf ſhall obey. 


In the exertion therefore of thoſe prerogative, which the 
law has given him, the king is irreſiſtible and abſolute, ac- 
cording to the forms of the conſtitution. And yet, if the con- 
ſequence of that exertion be manifeſtly to the grievance or diſ- 
honour of the kingdom, the parliament will call his adviſers 

to 
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to a juſt and ſevere account. For prerogative conſiſting (as 
Mr Locke f has well defined it) in the diſcretionary power of 
acting for the public good, where the poſitive laws are ſilent, 
if that diſcretionary power be abuſed to the public detriment, 
fuch prerogative is exerted in an unconſtitutional manner, 
Thus the king may make a treaty with a foreign ſtate, which 
ſhall irrevocably bind the nation; and yet, hes ſuch trea- 
ties have been judged pernicious, impeachments have purſued 
thoſe miniſters, by whoſe agency or advice they were concluded, 


Tux prerogatives of the erown (in the ſenſe under which 
we are now conſidering them) reſpect either this nation's in- 
tercourſe with foreign nations, or it's own an govern- 
ment and civil polity. 


Wirn regard to foreign concerns, the 8 is the delegate 
or repreſentative of his people. It is impoſſible that the indi- 
viduals of a ſtate, in their collective capacity, can tranſact the 
affairs of that ſtate with another community equally numer- 


ous as themfelves. Unanimity muſt be wanting to their 


meaſures, and ſtrength to the execution of their counſels. In 
the king therefore, as in a center, all the rays of his people 
are united, and form by that union a conſiſtency, ſplendor, 
and power, that make him feared and reſpected by foreign 
potentates ; who would ſctuple to enter into any engagement, 
that muſt afterwards be reviſed and ratified by a popular af- 
fembly, What is done by the royal authority, with regard 
to foreign powers, is the act of the whole nation: what is 
done without the king's concurrence is the act only of pri- 
vate men. And ſo far is this point carried by our law, that 
it bath been held t, that ſhould all the ſubjects of England 
make war with a ting in league with the king of England, 
without the royal aſſent, ſuch war is no breach of the league. 
And, by the ſtatute 2 Hen, V. c. 6. any ſubject committing 
acts of hoſtility upon any nation in league with the king was 
declared to be guilty of high treaſon : and, though that act 
was repealed by the ſtatute 20 Hen. VI. c. 11. fo far as re- 
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lates to the making this offence high treaſon, yet ſtill it re- 
mains a very great offence againſt the law of nations, and pu- 
niſhable by our laws, either capitally or Nr rb 
to the circumſtances of the caſe. 


I. Tas — therefore, conſidered as the e of 
his people, has the ſole power of ſending embaſſadors to fo- 
reign ſtates, and receiving embaſſadors at home. This may 
lead us into a ſhort enquiry, how far the municipal laws 
of England intermeddle with or protect the rights of theſe 
meſſengers from one potentate to another, whom we call 
embaſſadors. | 


Tux rights, the powers, the duties, and the 1 of 
embaſſadors are determined by the law of nature and nations, 
add not by any municipal conſtitutions, For, as they repre- 
ſent the perſons of their reſpective maſters, who owe no ſub- 
jection to any laws but thoſe of their own country, their ac- 
tions are not ſubject to the control of the private law of that 
ſtate, wherein they are appointed to reſide. He that is ſub- 
ject to the coercion of laws is neceſſarily dependent on that 
power by whom thoſe laws were made: but an embaſſador 
ought to be independent of every power, except that by which 
he is ſent; and of conſequence ought not to be ſubject to 
the mere municipal laws of that nation, wherein he 1s to ex- 
, erciſe his functions. If he groſsly offends, or makes an ill 
uſe of his character, he may be ſent home and accuſed before 
his maſter * ; who is bound either to do juſtice upon him, or 
avow himſelf the accomplice of his crimes ', But there is 
great diſpute among the writers on the laws of nations, whe- 
ther this exemption of embaſſadors extends to all crimes, as 
well natural as poſitive ; or whether it only extends to ſuch 
as are mala prohibita, as coining, and not to thoſe that are 
mala in ſe, as murder *, Our law ſeems to have formerly 
taken in the reſtriction, as well as the general exemption. 

b As was done with count Gyllen= k Van Lecuwen in Ff. go. 7. 217, 
berg the Swediſh miniſter to Great Bri- Barbeyrac's Puff. J. 8. c. 9. F. 9. & 17. 
win, A, D. 1716. | Van 3 fue (egaters c. I7, 

Sp. L. 26,21, 18, 19. 1 
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For it has been held, both by our common lawyers and civi. 
lians i, that an embaſſador is privileged by the law of nature 
and nations; and yet, if he commits any offenee againſt the 
law of reaſon and nature, he ſhall loſe his privilege n: and 
that therefore, if an embaſſador conſpires the death of the 
king in whoſe land he is, he may be condemned and execut- 
ed for treaſon; but if he commits any other ſpecies of trea- 
on, it is otherwiſe, and he muſt be ſent to his own king. 

Yom . And theſe poſitions ſeem to be built upon good ap. 

pearance of reaſon. For ſince, as we have formerly ſhewn, 

all municipal laws act in ſubordination to the primary law of 
nature, and, where they annex a puniſhment to naturil 
crimes, are only declaratory of and auxiliary to that law; 
therefore to this natural, univerſal rule of juſtice embaſſadors, 
'as well as other men, are ſubjeCt in all countries; and of 
conſequence it is reaſonable that, wherever they tranſgreſs it, 
there they ſhall be liable to make atonement *®, But, how- 
ever theſe principles might formerly obtain, the general prac- 
tice of this country, as well as of the reſt of Europe, ſeems 
now to purſue the ſentiments of the learned Grotius, that the 
ſecurity of embaſſadors is of more importance than the pu- 

niſhment of a particular crime v. And therefore few, if any, 
"Examples have happened within a century paſt, where an em- 

baſſador has been puniſhed for any offence, however atrocious 


in it's nature. 


Ix reſpect to civil fuits, all the foreign juriſts agree, that 
neither an embaſſador, nor any of his train or cmiter, can be 


proſecuted for any debt or contract in the courts of that king 


"dom wherein he is ſent to reſide. Vet ſir Edward Coke 
maintains, that, if an embaſſador make a contract which is 
good jure gemium, he ſhall” anſwer for it here 9, But the 


truth is, fo few caſes (if any) had arifen, wherein the privi- 
Tege was either claimed or diſputed, even with regard to civil 


Tuits, that our law- books are ſilent upon it, previous to the 


11 Roll, Rep. 175. 3 Bulftr, 27. y Securitas legatorum utilitatr̃ guar c 
m 4 Inſt. 283. poena oft pruependeut. (us jire b. & 
n 1 Roll. Rep. 18 f. p. 18. 4. 4.) 
Foſter's reports. 188. | 4 4 laſt, 153. . : 
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reign of queen Anne; when an embaſlador from Peter the 
great czar of Muſcovy was actually arreſted and taken out of 
his coach in London, for a debt of fifty pounds, which he 
had there contracted. . Inſtead of applying to be diſcharged 
upon his privilege, he gave bail to the action, and the next day 
complained to the queen. The perſons who were concerned 
in the arreſt were examined before the privy council (of which 
the lord chief juſtice Holt was at the ſame time ſworn a mem- 
ber) and ſeventeen were committed to priſon* : moſt of whom 
- were proſecuted by information in the court of queen's bench, 
at the ſuit of the attorney general, and at their trial before 
the lord chief juſtice were convicted of the facts by the jury *; 
reſerving the queſtion of law, how far thoſe facts were 
criminal, to be afterwards argued before the judges ; which 
' queſtion was never determined. In the mean time the czar 
reſented this affront very highly, and demanded that the ſhe- 
tiff of Middleſex and all others concerned in the arreſt ſhould 
be puniſhed with inſtant death *. But the queen (to the 
amazement of that deſpotic court) directed her ſecretary to 
inform him, that ſhe could inflict no puniſhment upon 
« any, the meaneſt of her ſubjects, unleſs warranted by the 
« law of the land; and therefore was perſuaded that he 
* would not inſiſt upon impoſfibilities 7.” To ſatisfy how- 
ever the clamours of the foreign miniſters (who made it a 
common cauſe) as well as to appeaſe the wrath of Peter, a 
bill was brought into parliament *, and afterwards paſſed 
into a law *, to prevent and to puniſh ſuch outrageous inſo- 
lence for the future. And with a copy of this act, elegantly 
engroſſed and illuminated, accompanied by a letter from the 
queen, an embaſſador extraordinary was commiſſioned to 
appear at Moſcow ©, who declared that though her ma- 
jeſty could not inflict ſuch a puniſhment as was required, 


21 July 1708. Boyer's annals of, Y 11 Jan. 1708. Bid. Mod, Un. 
Anne Hiſt. xxxV. 454. 


235 July 1708; Lid. 2 Com, Journ, 2.3 Dec, 1705. | 
23, 29 Jul. 1708, Lid. a 21 Apr. 1709. Boyer, d. 
3 23.08, 1708, 15. b Mr Whitworth. 
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ec becauſe of the defect in that particular of the former eſta- 
<« bliſhed conſtitutions of her kingdom, yet, with the una. 
c nimous conſent of the parliament, ſhe had cauſed a new 
<< att to be paſſed, to ſerve as a law for the future.“ This 
humiliating ſtep was accepted as a full ſatisfaction by the czar; 
and the offenders, at his requeſt, were — from al 
farther proſecution, 


T ns ſtatute * recites the arreſt which had been made, © in 
* contempt of the protection granted by her majeſty, con- 
& trary to the law of nations, and in prejudice of the rights 
* and privileges, which embaſſadors and other public miniſ- 
<< ters have at all times been thereby poſſeſſed of, and ought 
*« to be kept ſacred and inviolable:“ wherefore it enads, 
that for the future all proceſs whereby the perſon of any em- 
baſſador, or of his domeſtic or domeſtic ſervant may be ar- 
reſted, or his goods diſtreined or ſeiſed, ſhall be utterly null 
and void; and the perſons proſecuting, ſoliciting, or execut- 
ing ſuch proceſs ſhall be deemed violaters of the law” of na- 
tions, and difturbers of the public repoſe; and ſhall ſuffer 
fuch penalties and corporal puniſhmentas the lord chancellor 
and the two chief juſtices, or any two of them, ſhall think 
fit, But it is expreſsly provided, that no trader, within the 
deſcription of the bankrupt laws, who ſhall be in the ſervice 
of any embaſſador, ſhall be privileged or protected by this 
act; nor ſhall any one be puniſhed for arreſting an embaſſa- 
dor's ſervant, unleſs his name be regiſtered with the ſecretary 
of ſtate, and by him tranſmitted to the ſheriffs of London and 
Middleſex. Exceptions, that are ſtrictly conformable to the 
rights of embaſſadors , as obſerved in the moſt civilized 
countries. And, in conſequence of this ſtatute, thus de- 
claring and enforcing the law of nations, theſe privileges are 


25 Ann. c. 12, Mari, apparet tamen ſatis eo non pertim- 

e Saepe guaefitum oft an cantus nume re, gut in legati legationiſve officio non r ſunt. 

ro ef jure babendi ſunt, qui legatum comi- Quamamean ea res nonnung uam turbas d- 
tamtur, non ut infirutiior fiat legatio, ſed derit, optimo exemplo in quibuſdam aulu 
wrice ut lucro ſuo conſulant, inflitores forte ali receptum fuit, ut hgarus tenerttur au- 
c mercatores, Et, puamvis hos faepe de. bibere nomenclaturam comitum ſaorum, 
Jade int ct comitums locs babere wolverint Van Bynkerſh. & 15. prope finem, 
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now held to be part of the law of the land, and are conſtantly 
allowed in the courts of common lay *, 


1. Ir is alſo the king's prerogative to make treaties, 
leagues, and alliances with foreign ſtates and princes, For 
itis by the law of nations eſſential to the goodneſs of a league, 
that it be made by the ſovereign power ?; and then it is bind- 
ing upon the whole community: and in England the ſove- 
reign power, guoad hoc, is veſted in the perſon of the king, 
Whatever contracts therefore he engages in, no other power 
in the kingdom can legally delay, , or annul, And yet, 
leſt this plenitude of authority ſhould be abuſed to the detri- 
ment of the public, the conſtitution (as was hinted before) 
hath here interpoſed a check, by the means of parliamentary 
impeachment, for the puniſhment of ſuch miniſters as from 
criminal motives adviſe or conclude any treaty, which ſhall 
afterwards be judged to derogate from the honour and intereſt 
of the nation. 


III. Uyon the ſame otidiciple the king has alſo the ſole 
prerogative of making war and peace. For it is held by all the 
writers on the law of nature and nations, that the right of 
making war, which by nature ſubſiſted in every individual, is 
given up by all private perſons that enter into fociety, and is 

in the ſovereign power“: and this right is given up, 
not only by individuals, but even by the intire body of peo- 
ple, that are under the dominion of a ſovereign. It would in- 
deed be extremely improper, that any number of ſubjefts 
ſhould have the power of binding the ſupreme magiſtrate, and 
putting him againſt his will in a ſtate of war. Whatever hoſ- 
tilities therefore may be committed by private citizens, the 
fate ought not to be affected thereby; unleſs that ſhould juſ- 
tify their proceedings, and thereby become partner in the 
guilt. Such unauthorized voluntiers in violence are not tankeũ 
among open enemies, but are treated like pirates and robbers : 
according to that rule of the civil law i; Hefter hi ſunt qui nobis, 
aut quibus nor, pad lies bellum decrevimus : 8 f 
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ones ſunt. And the reaſon which is given by Grotius*, why 
according to the law of nations a denunciation of war ought 
always to precede the actual commencement of hoſtilities, is 
Hot fo much that the enemy may be put upon his guard, 
{which is matter rather of magnanimity than right) but that 
it may be certainly clear that the war is not undertaken by pri. 
vate perfons, but by the will of the whole community; whoſs 
right of willing is in this caſe transferred to the ſupreme ma. 
xiftrate by the fundamental laws of ſoeſery. So that, in order 
to make a war completely effectual, it is neceſſary with us in 
England that it be publickly declared and duly proclaimed by 
the king's authority; and, then, all parts of both the con- 
tending nations, from the higheſt to the loweſt, are bound 
by it. And wherever the right reſides of beginning a national 
war, there alſo muſt reſide the right of ending it, or the power 
of making peace. And the ſame check of parliamentary! im- 

peachment, for improper or inglorious conduct, in beginning, 
conducting, or concluding a national war, is in general ſuffi- 

cient to reſtrain the nies of the crown from a wanton or 
injurious exertion of this great prerogative. 


2 IV. Bur, as the delay of making war may ſometimes be de, 
trimental to individuals who have ſuffered by en 
from foreign potentates, our laws have in ſome reſpects armed 

the ſubject with powers to impel the prerogatiye; by direCting 
the miniſters of the crown to iſſue letters of marque and repti- 
fal upon due demand: the prerogative of granting which is 
— related to, and plainly derived from, that other of 
— war; this being indeed only an incomplete ſtate of 
hoſtilities, and generally ending in a formal denunciation of 
war, Theſe letters are grantable by the law of nations, 
whenever the ſubjects of one ſtate are oppreſſed and injured by 
[thoſe of another ; and juſtice is denied by that ſtate to which 
the oppreſlor belongs, In this caſe letters of marque and repi- 
al (words in themſelues ſynonymous and ſignifying a taking 
in return) may be obtained, in order ta ſeiſe the bodies of 
goods of the ſubjects of the offending ſtate, until ſatisfactian 
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de made, wherever they happen to be found. And indeed this 
cuſtom of repriſals ſeems dictated by nature herſelf; for which 
reaſon we find in the moſt antient times very notable inſtances 
of it a. But here the neceſſity is obvious of calling in the ſo- 
vereign power, to determine when repriſals may be made; elſe 
every private ſufferer would be a judge in his own cauſe. In 
purſuance of which principle, it is with us declared by the ſta- 
tute 4 Hen, V. c. 7. that, if any ſubjects of the realm are op- 
preſſed in time of truce by any foreigners, the king will grant 
marque in due form, to all that fee] themſelves grieved. Which 
form is thus directed to be obſerved : the ſufferer muſt firſt 
2pply to the lord privy-ſeal, and he ſhall make out letters of 
requeſt under the privy-ſeal ; and, if, after ſuch requeſt of ſa- 
tisfaction made, the party required do not within convenient 
time make due ſatisfaction or reſtitution to the party grieved, 
the lord chancellor ſhall make him out letters of marque under 
the great ſeal ; and by virtue of theſe he may attack and ſeiſe 
the property of the aggreſſor nation, without hazard of being 
condemned as a robber of pirate, 


V. Upon exactly the ſame reaſon ſtands the prerogative of 
granting ſafe-conducts, without which by the law of nations 
no member of one ſociety has a right to intrude into another, 
And therefore Puffendorf very juſtly reſolves , that it is left 
in the power of all ſtates, to take ſuch meaſures about the ad- 
miſſion of ſtrangers, as they think convenient; thoſe being 
ever excepted who are driven on the coaſts by neceſſity, or by 
any cauſe that deſerves pity or compaſſion. Great tenderneſs 
is ſhewn by our laws, not only to foreigners in diſtreſs (as 
will appear when we come to ſpeak of-ſhipwregks) but with 
regard alſo to the admiſſion of ſtrangers who come ſpontane- 
oully, For ſo long as their nation continues at peace with 
vurs, and they themſelves behave peaceably, they are under 


a ges the account given by Neſtor, in private ſobjefts of the Pylian kingdom 5 


the eleventh | book. af the Tliad, uf the out of which booty the king took. three 
reprifals made by hitpſelf on the Epeian hundred head of cattle for lis own de- 
nation; from hom he took a multi- mand, and the reft were equitably dis 
tude ot eattle, as a ſatisfaction for a vided among the other creditors. 

prize won at the Elian games by his fa- » Law of N. and N. b. 3. e. 3. F. 9. 
ther Nglous, and fot debts due to many | | 
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the king's protection; though liable to be ſent home whenever 
the king ſees occaſion. But no ſubject of a nation at war 
with us can, by the law of nations, come into the realm, nor 


can travel himſelf upon the high ſeas, or ſend his goods and 


merchandize from one place to another, without danger of 
being ſeiſed by our ſubjects, unleſs he has letters of ſafe. 
conduct; which by divers antient ſtatutes *® muſt be granted 
under the king's great ſeal and inrolled in chancery, or elſe 
are of no effect: the king being ſuppoſed the beſt judge 
of ſuch emergencies, as may deſerve exception from the 
general law of arms. But paſſports under the king's ſign- 
manual, or licences from his ambaſſadors abroad, are now 
more uſually. obtained, and are allowed to be of equal 
validity. 


IxpEED the law of England, as a commercial country, 
pays a very particular regard to foreign merchants in innume- 


rable inſtances. One I cannot omit to mention: that by 


magna carta it is provided, that all merchants. (unleſs pub- 
lickly prohibited before-hand) ſhall have ſafe- conduct to de- 
part from, to come into, ts tarry in, and to go through Eng- 
land, for the exerciſe of merchandize, without any unrea- 
ſonable impoſts, except in time of war: and, if a war breaks 
out between us and their country, they ſhall be attached (if 
in England) without harm of body or goods, till the king or 
his chief juſticiary be informed how our merchants are treat- 
ed in the land with which we are at war; and, if ours be ſe- 
eure in that land, they ſhall be ſeeure in ours. This ſeems 
to have been a common rule of equity among all the northern 
nations; for we learn from Stiernhook 9, that it was a mar- 
im among the Goths and Swedes, << quam legem exteri nobi; 
* poſuere, eandem illis ponemus.”” But it is ſomewhat extraor- 
dinary, that it ſhould have found a place in magna carta, 2 

mere interior treaty between the king and his natural-born 
ſubjects: which occaſions the learned Monteſquieu to remark 
with a degree of admiration, < that the Engliſh have made 


1 Hen. VI. c. 3. 18 Hen. VI. e. 30. 
©... 20 Hen, VI. c. 1, 4 di jure Sum, I. 3. c. 4. « the 
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« the protection of foreign merchants one of the articles of 
« their national liberty *.” But indeed it well juſtifies another 
obſervation which he has made“, that the Engliſh know 
« better than any other people upon earth, how to value at 
« the ſame time theſe three great advantages, religion, li- 
« berty, and commerce.” Very different from the genius of 
the Roman people; who in their manners, their conſtitution, 
and even in their laws, treated commerce as a diſhonorable em- 
ployment, and prohibited the exerciſe thereof to perſons of 
birth, or rank, or fortune: and equally different from the 
bigotry of the canoniſts, who looked on trade as inconſiſtent 
with chriſtianity , and determined at the council of Melfi, 
under pope Urban II, A. D. 1090, that it was impoſſible with 
a ſafe conſcience to. exerciſe any traffic, or follow the * 
fion of the law *. 


THEsE are the principal prerogatives of the king reſpect- 
ing this nation's intercourſe with foreign nations; in all of 
which he is conſidered as the delegate or repreſentative of his 
people. But in domeſtic affairs he is conſidered in a great 
variety of characters, and from thence there ariſes an * 


dant number of other prerogatives. 


J. FissT, he is a conſtituent part of the ſupreme hl 
tive power; and, as ſuch, has the prerogative of rejecting 
ſuch proviſions in parliament, as he judges improper to be 
paſſed. The.expediency of which conſtitution has before been 
evinced at large *, I ſhall only farther remark, that the king 
is not bound by any act of parliament, unleſs he be named 
therein by ſpecial and particular words. The moſt general 
words that can be deviſed ( any perſon or perſons, bodies 
© politic, or corporate, &) affect nut him in the leaſt, if 

r Sp. L. 20. 13. e mercator; aut fi woluerit eſſe, projici- 

s Ibid. 20. 6, atur de ecclefia Dei. Decret. 1. 88. tx, 

t Nebiliores natalibus, ct honorum luce w Falſa fit poenitentia ¶ laici | cum peni- 
eonſpicuos, et patrimonis ditiores, pernicio= tus ab fficio curiali wel negotiali non rere 


ſem urbibus mercimonium exercere probibe- dit, quae fine peccatis agi ulla ratione non 
mus, C. 4. 63. z. pratwalet. AF, Concil. apud Baron, c. 16 


v Homo mercator vix aut nunguam poteſt * ch. 2, pag. 154+ 
Deo placere ; et ideo nullus — debet : 
R 3 | they 
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tereſts v. For it would be of moſt miſchievous conſequen an 
to the public, if the ſtrength of the executive power were lia 
Hable to be curtailed without it's own expreſs conſent, by 
eonſtructions and implications of the ſubject. Yet, where an 


act of parliament is expreſsly made for the preſervation of pub. flec 
lic rights and the ſuppreſſion of public wrongs, and does not ftre 
interfere with the eſtabliſhed rights of the crown, it is ſaid to ere 
be binding as well upon the king as upon the ſubjeR * : and, the 
likewiſe, the king may take the benefit of any particular act, lan 
though he be not eſpecially named ?, wh 
thit 
II. Tux king is conſidered, in the next place, as the ge- han 
neralifimo, or the firſt in military command, within the anc 
kingdom. The great end of ſociety is to protect the weak- firu 
neſs of individuals by the united ſtrength of the comn unity; upo 
and the principal uſe of government is to direct that united ris 
ſtrength in the beſt and moſt effectual manner, to anſwer the caſt 
end propoſed, Monarchical government is allowed to be the whe 
fitteſt of any for this purpoſe : it follows therefore, from the thoſ 
very end of it's inſtitution, that in a monarchy the military Wil 
power muſt be truſted in the hands of the prince, « 21 
8 « 4: 


Ix this capacity therefore, of general of the kingdom, the than 
king has the ſole power of raiſing and regulating fleets and And 
armies, Of the manner in which they are raiſed and regu- in th 
lated I ſhall ſpeak more, when I come to confider the mili- cauti 
tary ſtate, We are now only to conſider the prerogative of ner: 
enliſting and of governing them : which indeed was diſputed can | 
and claimed, contrary to all reafon and precedent, by the long fortre 
partiament of king Charles I; but, upon the reftoration of dang 
his ſon, was ſolemnly declared by the ſtatute 13 Car. II. migh 
c. 6. to be in the king alone: for that the ſole ſuprerze go- 
yernment and command of the militia within all his majeſty's 
realms and dominions, and of all forces by ſea and land, and 


of all forts and places of ſtrength, ever was and is the uns 
Y 11 Rep. 4. | © 7 Rp» 3. 
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doubted right of his majeſty, and his royal predeceſſors, kings 
and queens of England; and that both or either houfe of par- 
liament cannot, nor ought to, pretend to the fame. 


Tus ſtatute, it is obvious to obſerve, extends not only to 
fleets and armies, but alſo to forts, and other places of 
firength, within the realm; the ſole prerogative, as well of 
ereting, as manning and governing of which, belongs to 
the king in his capacity of general of the kingdom“: and all 
lands were formerly ſubject to a tax, for building of caftles 
wherever the king thought proper. This was one of the three 
things, from contributing to the performance of which no 
lands were exempted; and therefore called by our Saxon 
anceſtors the trinoda neceſſitas : ſe. pontis rimaratio, arcis con- 
firuttio, et expeditio contra hoſtem<*. And this they were called 
upon to do ſo often, that, as fir Edward Coke from M. Pa- 
ris aſſures us , there were 9 H 15 
caſtles ſubſiſting in England. The inconvenienee of which, 
when granted out to private ſubjects, lordly barons of 
thoſe times was ſeverely felt by the whole kingdom ; for, as 
William of Newburgh remarks in the reign of king Stephen, 
«* erant in Anglia quodammeds tot reges vel potius tyranm, quot 
Aumini caſtellorum: but it was felt by none more ſenſibly 
than by two ſucceeding princes, king John and king Henry II, 
And therefore, the greateſt part of them being demoliſhed 
in the barons* wars, the kings of after times have been very 
cautious of ſuffering them to be rebuilt in a fortified man- 
ner: and fir Edward Coke lays it down , that no ſubject 
can build a caſtle, or houſe of ftrength imbatteled, or other 
fortreſs defenſible, without the licence of the king; for the 
danger which might enſue, if every man at his pleaſure 
might do it. : 


IT is partly upon the ſame, and partly upon a fiſcal foun- 
dation, to ſecure his marine revenue, that the king has the 
d 2Inft, 30. 4 2 Inft, 31. | | 


0 Cowel's interpr. tit. caſſellarum pe- e 11aſt, 5, 
Talis. Seld. Jon, Angl, 1. 42. 
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prerogative of appointing ports and havens, or ſuch places 
only, for perſons and merchandize to paſs into and out of 
the realm, as he in his wiſdom ſees proper. By the feodal 
law all navigable rivers and havens were computed among the 
regalia*, and were ſubje& to the ſovereign of the ſtate. And 
in England it hath always been held, that the king is lord of 
the whole ſhores, and particularly is the guardian of the ports 
and havens, which are the inlets and gates of the realm“: 

and therefore, ſo early as the reign of king John, we find 
ſhips ſeiſed by the king's officers for putting in at a place that 
was not a legal port. Theſe legal ports were undoubtedly 
at firſt aſſigned by the crown; ſince to each of them a court 
of portmote is incident *, the juriſdiction of which muſt flow 
from the royal authority : the great forts of the ſea are alſo 
referred to, as well known and eſtabliſhed, by ſtatute 4 Hen, 

IV. c. 20. which prohibits the landing elſewhere under pain 
of confiſcation : and the ſtatute 1 Eliz. c. 1 I. recites that the 
franchiſe of lading and diſcharging had been frequently 
n by the crown. 


Bur though the king had a power of granting the franchiſe 
of havens and ports, yet he had not the power of reſumption, 
or of narrowing and confining their limits when once eſta- 
bliſhed ; but any perſon had a right to load or diſcharge his 
merchandize in any part of the haven : whereby the revenue 
of the cuſtoms was much impaired and diminiihed, by frau- 
dulent landings in obſcure and private corners. This occa- 
ſioned the ſtatutes of 1 Eliz. c. 11. and 13 & 14 Car. II. c. 11. 
F. 14. which enable the crown by commiſſion to aſcertain 
the limits of all ports, and to aflign proper wharfs and quays 
in each port, for the excluſive landing and loading of mer- 

chandize. | 
Tu erection of beacons, light-houſes, and ſea-marks, is 
alſo a branch of the royal e : whereof the firſt was 


f 2 Feud, t. 56. Crag, 1, 15. 15, i Mador. hiſt, exch, 530. 
b F. N. B. 113. | 4 loſt, 148. 
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antiently uſed in order to alarm the country, in caſe of the 
approach of an enemy; and all of them are ſignally uſeful in 


guiding and preſerving veſſels at ſea by night as well as by 


day. For this purpoſe the king hath the excluſive power, 
by commiſſion under his great ſeal *, to cauſe them to be 
erected in fit and convenient places , as well upon the lands 
of the ſubject as upon the . of the crown: which 
power is uſually veſted by letters patent in the office of lord 
high admiral "®. And by ſtatute 8 Eliz. c. 13. the corpora - 
tion of the trinity-houſe are impowered to ſet up any beacons 
or ſea-marks wherever they ſhall think them neceſſary ; and 
if the owner of the land or any other perſon ſhall deſtroy them, 
or ſhall take down any ſteeple, tree, or other known ſea- 
mark, he ſhall forfeit 100/. or, in caſe of 2 to pay it, 
ſhall be 1% facto outlawed. 


To this branch of the prerogatiye may alſo be referred the 
power veſted in his majeſty, by ſtatutes 12 Car. II. c. 4. and 


29 Geo. II. c. 16. of prohibiting the exportation of arras or 


ammunition out of this kingdom, under ſevere penalties : and 
likewiſe the right which the king has, whenever he ſees pro- 
per, of confining his ſubjects to ſtay within the realm, or of 
recalling them when beyond the ſeas, By the common law e, 
every man may go out of the realm for whatever cauſe he 
pleaſeth, without obtaining the king's leave; provided he is 
under no injunction of ſtaying at home: (which liberty was 
expreſsly declared in king John's great charter, though left 
out in that of Henry III) but, becauſe that every man ought 
of right to defend the king and his realm, therefore the king 
at his pleaſure may command him by his writ that he go not 
beyond the ſeas, or out of the realm, without licence; and, 

if he do the contrary, he ſhall be puniſhed for diſobeying the 
king's command, Some perſons there antiently were, that, 
by reaſon of their ſtations, were under a perpetual grohibition 
of going abroad without licence obtained; among which were 
reckoned all peers, on account of their being counſellors of 


n Sid, 158, 1 .f. 299. 
F. N. B. 85. 
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the erown ; all knights, who were bound to defend the king. Jodg 
dom from invaſions ; all eccleſiaſtics, who were expreſsly cabl 
confined by the fourth chapter of the conſtitutions of Claren- yeop 
don, on account of their attachment in the times of popery * 
to the ſee of Rome; all archers and other artificers, leſt they mor, 
ſhould inſtruct foreigners to rival us in their feveral trades and and 
manufactures. This was law in the times of Britten v, who ciſed 
wrote in the reign of Edward I: and fir Edward Coke gives the 
us many inftances to this effect in the time of Edward III. conſ 
In the ſucceeding reign the affair of travelling wore a very who! 
different aſpect: an act of parliament being made, forbidding 2 in 
all perſons whatever to go abroad without licence; except this 
only the lords and other great men of the realm; and true that 
and notable merchants; and the king's ſoldiers. But this 
act was repealed by the ſtatute 4 Jac. I. c. 1. And at preſent 
every body has, or at leaſt aſſumes, the liberty of going 
abroad when he pleaſes, Yet undoubtedly if the king, by 
writ of ne exeat regnum, under his great feal or privy ſeal, 
thinks proper to prohibit him from ſo doing ; or if the king 


fends a writ to any man, when abroad, commanding his re- IT 
turn; and in either caſe the ſubject diſobeys; it is a high before 
contempt of the king's prerogative, for which the offender's in per 
lands ſhall be ſeiſed till he return; and then he is liable 0 and p 
fine and impriſonment *. many 
II. Anorhzr capacity, in which the king is conſidered I ne 
in domeſtic affairs, is as the fountain of juſtice and general have 
conſervator of the peace of the kingdom. By the fountain of wats 
Juſtice the law does not mean the author or original, but only alter | 
the diſlributor. Juſtice is not derived from the king, as from both 1 
his free gift ; but he is the ſteward of the public, to diſpenſe rior c 
it to whom it is due*. He is not the ſpring, but the reſer- their 
voir; from whence right and equity are conducted, by a bene þ 
thouſand chanels, to every individual. The original power aſeert; 
of judicature, by the fundamental principles of ſociety, is move 
P Cc. 123. t Ad bo autem creatus eft et eleflus, ut now, 
q 3 Inſt, 275. Juſtitiam faciat univerfis, Brat, I. 3. i J Geo 
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Jodged in the ſociety at large: but as it would be impracti- 
cable to render complete juſtice to every individual, by the 
people in their collective capacity, therefore every nation has 
committed that power to certain ſelect maciſtrates, who with 
more eaſe and expedition can hear and determine complaints; 
and in England this authority has immemorially been exer- 
ciſed by the king or his ſubſtitutes, He therefore has alone 
the right of erecting courts of judicature : for, though the 
conſtitution of the kingdom hath entruſted him with the 
whole executive power of the laws, it is impoſſible, as welt 
as improper, that he ſhould perſonally carry into execution 
this great and extenſive truſt ; it is conſequently neceſlary, 
that courts ſhould be erected, to aſſiſt him in executing this 
power; and equally neceſſary, that, if erected, they ſhould 
be erected by his authority. And hence it is, that all juriſ- 
dictions of courts are either mediately or immediately derived 
from the crown, their proceedings run generally in the king's 
name, they paſs under his ſeal, and are executed by his officers. 


IT is probable, and almoſt certain, that in very early times, 
before our conſtitution arrived at it's full perfection, our kings 
in perſon often heard and determined cauſes between party 
and party. But at preſent, by the long and uniform ufage of 
many ages, our kings have delegated their whole judicial 
power to the judges of their feveral courts; which are the 
grand depoſitary of the fundamental laws of the kingdom, and 
have gained a known and ſtated juriſdiction, regulated by cer- 
tain and eſtabliſhed rules, which the crown itſelf cannot now 
alter but by act of parliament . And, in order to maintain 
both the dignity and independence of the judges in the ſupe- 
nor courts, it is enacted by the ſtatute 13 W. III. c. 2. that 
their commiſſions ſhall be made (not, as formerly, darante 
bene placito, but) quamdiu bene ſe geſſerint, and their ſalaries 
aſcertained and eſtabliſhed; but that it may be lawful to re- 
moye them on the addreſs of both houſes of parliament. And 
now, by the noble improvements of that law in the ſtatute of 
Geo. III. e. 23. enacted at the earneſt recommendation of 

» 2 Hawk, P. C. 2. 
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the king himſelf from the throne, the judges are continued in 
their offices during their good behaviour, notwithſtanding 
any demiſe of the crown (which was formerly held ” imme. 
diately to vacate their ſeats) and their full ſalaries are abſo- 
Jutely ſecured to them during the continuance of their com- 
miſſions :. his majeſty having been pleaſed to declare, that 
«© he looked upon the independence and uprightneſs of the 
<«c judges, as eſſential to the impartial adminiſtration of jul. 
c tice; as one of the beſt ſecurities of the rights and liberties 
«© of his ſubjects; and as moſt conducive to the honour of 
the crown *.“ 


Iv criminal proceedings, or proſecutions for offences, it 
would ſtill be a higher abſurdity, if the king perſonally fate 
in judgment; becauſe in regard to theſe he appears in another 
capacity, that of f roſecutor. All offences are either againſt 
the king's peace, or his crown and dignity ; and are fo laid in 
every indictment. For though in their conſequences they 
generally ſeem (except in the caſe of treaſon and a very few 
others) to be rather offences againſt the kingdom than the 
king; yet, as the public, which is an inviſible body, has 
_ delegated all it's power and rights, with regard to the execu- 
tion of the laws, to one viſible magiſtrate, all affronts to 
that power, and breaches of thoſe rights, are immediately 
offences againſt him, to whom they are ſo delegated by the 
public.” He is therefore the proper perſon to proſecute for 
all public offences and breaches of the peace, being the per- 
ſon injured in the eye of the law. And this notion was car- 
ried fo far in the old Gothic conſtitution, (wherein the king 
was bound by his coronation oath to conſerve the peace) that 
in caſe of any forcible injury offered to the perſon of a fellow 
ſubject, the offender was accuſed of a kind of perjury, in 
having violated the king's coronation oath ; dicebatur fregiſe 
Juramentum regis juratum . And hence alſo ariſes another 

w Lord Raym, 747. | 8 | fo alſo, when the chief juſtice Thorpe 

x Com, Journ, 3 Mar. 1761. was condemned to be hanged for bribery, 

7 Stiernh, de jure Goth, I. 3. c. 3. A he was faid ſacramentum damini regis frt- 
notion ſomewhat fimilar to this may be gifſe, Ret, Parl. 25 Edo, III. 


Soung io the mirrour, e. 2. 5. 5. And e 


Ch. 


branc 
is re: 
powe 
treat 
in th 
this 

the I 


IN 
in 2 
mov: 
vativ 


Ch. 7. of PERSONS. 269 
branch of the prerogative, that of pardoning offences; for it 
is reaſonable that he only who is injured ſhould have the 
power of forgiving. Of proſecutions andypardons I ſhall 
treat more at large hereafter ; and only mention them here, 
in this curſory manner, to ſhew the conſtitutional grounds of 
this power of the crown, and how regularly connected all 
the links are in this vaſt chain of prerogative. 


In this diſtin and feparate exiftence of the judicial power, 
in a peculiar body of men, nominated indeed, but not re- 
movable at pleaſure, by the crown, conſiſts one main preſer- 
rative of the public liberty; which cannot ſubſiſt long in 
any ſtate, unleſs the adminiſtration of common juſtice be in 
ſome degree ſeparated/both from the legiſlative and alſo from 
the executive power / Were it joined with the legiſlative, 
the life, liberty, and property, of the ſubject would be in the 
hands of arbitrary judges, whoſe deciſions would be then re- 
gulated only by their own opinions, and not by any funda- 
mental principles of law; which, though legiſlators may de- 
part from, yet judges are bound to obſerve, Were it joined 
with the executive, this union might ſoon be an over-bal- 
lance for the legiſlative, For which reaſon, by the ſtatute of 
16 Car, I, c. 10. which aboliſhed the court of ſtar-chamber, 
effectual care is taken to remove all judicial power out of the 
hands of the king's.privy council; who, as then was evident 
from recent inſtances, might ſoon be inclined to pronounce 
that for law, which was moſt agrecable to the prince or his of- 
icers. Nothing therefore is more to be avoided, ina free con- 
ſtitution, than uniting the provinces of a judge and a miniſter 
of ſtate. And indeed, that the abſolute power, claimed and ex- 
erciſed in a neighbouring nation, is more tolerable than that 
of the eaſtern empires, is in great meaſure owing to their 
having veſted the judicial power in their parliaments, a body 
ſeparate and diſtin& from both the legiſlative and executive: 
and, if ever that nation recovers it's former liberty, it will 

owe it to the efforts of thoſe aſſemblies. In Turkey, where 
every thing is centered in the ſultan or his miniſters, deſ- 
potic 
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n 2.22 
— — of this prerogative is the legal ubiquity of 
de king. His majeſty, in the eye of the law, is always pre- 
ſent in all bis courts, though he cannot perſonally diſtribute 
juſtice . His judges are the mirror by which the king's 
© Image is reflected. It is the regal office, and not the royal 
perſon, that is always preſent in court, always ready to under- 
take proſecutions, or pronounce judgment, for the benefit 
and protection of the ſubject, And from this ubiquity it 
follows, that the king can never be nonſuit* ; for a nonſuit 
is the deſertion of the ſuit or action by the non · appearance of 
the plaintiff in court. For the ſame reaſon alſo, in the forms 
of legal proceedings, the king is not ſaid to appear by bis at- 
orney, as other men do; for be always appears in cantem- 
plation of law in his own proper perſon, | 


Fzom the ſame original, of the king's being the fountain 
of juſtice, we may alſo deduce the prerogative of iſſuing pro- 
clamations, which is veſted in the king alone, Theſe pro- 
clamations have then a binding force, when (as fir Edward 
Coke obſerves ©}: they are grounded upon and enforce the 
- Jaws of the realm. For, though the making of laws is en- 
tirely the work of a diſtinct part, the legiſlative branch, of the 
ſovereign power, yet the manner, time, and circumſtances of 
putting thoſe laws in execution muſt frequently be left to the 
diſcretion of the executive magiſtrate, And therefore his 
conftitutions or edicts, concerning theſe points, which we 
call proclamations, are binding upon the ſubject, where they 
do not either contradict the old laws, or tend to eſtabliſh new 
ones ; but only enforce the execution of ſuch laws as are al- 
ready in being, in ſuch manner as the king ſhall judge neceſ- 
fary. Thus the eſtabliſhed law is, that the king may prohibit 

any of his ſubjects from leaving the realm: a proclamation 


therefore forbidding this in general for three woody * laying 
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an embargo upon all ſhipping in ti e of war 4, will be.cqually | 
binding as an a of parliament, becauſe founded upon a prior 
law. But à proclamation to lay an embargo in time of peace, 
upon all veſſels aden with wheat; (though. in the time of 3 
public ſcarcity) being contrary to law, and particularly to 
ſtatute 22 Car. II. c. 13. the adviſers of ſuch a proclamation 
and all perſons acting under it, found it neceſſary to be in- 
demnified by a ſpecial act of parliament, 7 Geo: III. e. 7. A 
proclamation for difarming papiſts is alſo binding, being only 
in execution of what the legiſlature has firſt ordained : but 2 
proclamation for allowing arms to papiſts, or for difarming 
any proteſtant ſubjects, t not bind; becauſe the firſt 
would be to aſſume a diſpenſing power, the latter a legiſla- 
tive one; to the veſting of either of which in any ſingle per- 
ſon the laws of England are abſolutely ſtrangers. Indeed by 
the ſtatute 31 Hen. VIII. c. 8. it was enacted, that the king's 
proclamations ſhould have the force of acts of parliament: a 
ſtatute, which was calculated to introduce the moſt deſpotic 
tyranny ; and which muſt have proved fatal to the liberties 
of this kingdom, had it not been luckily repealed in the mi- 
nority of his ſucceſſor, about five years after. 


IV. Tux king is likewiſe the fountain of honour, of 4. 
fice, and of privilege: and this in a different ſenſe from that 
wherein he is ſtiled the fountain of juſtice; for here he is 
really the parent of them. It is impoſſible that government 
can be maintained without a due ſubordination of rank; that 
the people may know and diſtinguiſh ſuch as are ſet over 
them, in order to yield them their dye reſpect and obedience; 
and alſo that the officers themſelves, being encouraged by 
emulation and the hopes of ſuperiority, may the better diſ- 
charge their functions: and the law ſuppoſes, that no one 
can be ſo good a judge of their ſeveral merits and ſervices, as 
the king himſelf who employs them, It has therefore in- 
truſted with him the ſole power of conferring dignities and 
honours, in confidence that he will beſtow them upon none, 
but ſuch as deſerve them, And therefore all degrees of no- 


4 Mod, 177. 179. e Stat, 1 Edw. VI. c. 12, 
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bility, of knighthood, and other titles, are received by im- 
mediate grant from the crown: either expreſſed in writing, 
by writs or letters patent, as 'in the creations of peers -and 
baronets ; N men 
_ knight. N 


"From - the ſame deniſe alſo ariſes the prerogative. of 
ereQing and diſpoſing of offices : for honours and offices are. 
in theic nature convertible and ſynonymous. All offices un- 
der the crown carry in the eye of the law an honour along 


with them; becauſe they imply a ſuperiority of parts and 
abilities, being ſuppoſed to be always, filled with thoſe that 


are moſt able to execute them, And, on the other hand, all 
honours in their original had duties or offices annexed to 
them: an earl, comes, was the conſervator or governor of a 
county; and a knight, miles, was bound to attend the king 
in his wars. For the ſame reaſon therefore that honours are 
in the diſpoſal of the king, offices ought to be ſo likewiſe; 


and as the king may create new titles, ſo may he create ne- 


offices: but with this reſtriction, that he cannot create new 
offices with new fees annexed to them, nor annex new fees 
to old offices; for this would be a tax upon the ſubject, 
Which cannot be impoſed but by act of parliament . Where- 
fore, in 13 Hen. IV, a new office being created by the king's 
letters patent for meaſuring cloths, with a new fee for the 
ſame, the letters patent were, on account of the new tee, re- 
vaked and declared void in parliament, | 


Uro the ſame, or a like reaſon, the king has alſo the 
prerogative of conferring privileges upon private perſons. 
Such as granting place or precedence to any of his ſubjects, 
as ſhall ſeem good to his royal wiſdom ?: or ſuch as con- 
verting aliens, or perſons born out. of the king's dominions, 
into denizens ; whereby ſome very conſiderable privileges of 
natural- born ſubjects are conferred upon them. Such alſo is 


the prerogative of erecting corporations; whereby a number 


of private perſons are united and knit together, and enjoy 
many liberties, powers, and immunities in their politic ca- 
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pacity, which they were utterly incapable of in their natu- 
ral. Of aliens denizens, natural-born, ind naturalized 
ſubjects, I ſhall ſpeak more largely in a ſubſequent chapter; 
as alſo of corporations at the cloſe of this book of our com- 
mentaries. 1 now only mention them incidentally, in order 
to remark the king's prerogative of making them; which is 
grounded upon this foundation, that the king, having the 
ſole adminiſtration of the government in his hands, is the 
beſt and the ofily judge, in what capacities, with what pri- 
vileges, and under what diſtinctions, his people are the beſt 
qualified to ſerve, and to act under him. A principle, which 
was carried ſo far by the imperial law, that it was determined 
to be the crime of faerilege; even 3 
had reiner proper officer in the ſtate; - 


> 30 "42, 068 A. k 8. 


V. ANoTHER light, i in which the laws of England con- 
ſider the xing with regard to domeſtic concerns, is as the ar- 
biter of commerce. By commerce, I at pteſent mean do- 
meſtic commerce only. It would lead me into too large a 
held, if I were to attempt to enter upon the nature of foreign 
trade, it's privileges, regulations, and reſtrictions; and 
would be alſo quite beſide the purpoſe of theſe commen=- - 
taries, which. are confined to the laws of England. Whereas 
no municipal laws can be ſufficient to order and determine 
the very extenſive and complicated affairs of traffic and mer- 
chandize : neither can they have a proper authority for this 
purpoſe, For, as theſe. are tranſactians carried: on between 
ſubjects of independent ſtates, the municipal laws of one will 
not be regarded by the other. -For which reaſon the affairs 
of commerce are regulated by a law of their own, called the- 
law merchant or lex mercatoria, which all nations agree in 
and take notice of. And in particular it is held to be part of 
the law of England, which decides the cauſes of merchants - 
by the general rules which obtain in all commercial coun- 
tries; and that often even in matters relating to domeſtic: 
trade, as for inſtance with regard to the drawing, the ac- 
ceptance, and the transfer, of inland bills of exchange ' . 


b Diſputare de principals judi do men C. 9.29.3. 
Norte: facrilegii enim imtar et, dubitare Co Litt, 172, La, Raym, 1817. 
an ts dignus fit, quem elegerit in perater. 1542, 
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Fizor, the eſtabliſhment of public marts, or places of buy- 


ing and ſelling, ſuch as markets and fairs, with the tolls, 
thereunto belonging. Theſe can only be ſet up by virtue of 


the king's grant, or by long and immemorial uſage and pre- 
feription, which preſuppoſes ſuch a grant. The limitation 
of theſe public reſorts, to ſuch time and ſuch place as may be 
moſt convenient ſox the neighbourhood, forms a part of oe- 
conamics, or domeſtic polity; which, conſidering the king- 
dom as a large family, and the king as the maſter of it, ha 
clearly has a right to diſpoſe and order as he pleaſes, | 


SzconDEv, the regulation of weights and meaſures, 
"Theſe, for the advantage of the public, ought to be univer- 
fally the ſame throughout the kingdom; being the general 


criterions which reduce all things to the fame or an equiva- 


lent value. But, as weight and meaſure are things in their 
nature arbitrary and uncertain, it is therefore expedient that 
they be reduced to ſome fixed rule or ſtandaxd : which ftand- 
ard it is impoſſible to fix by any written law or oral proclama- 
tion; for no man can, by words only, give another an ade- 
qunte idea of a foot- rule, on a pound- eight. It is therefore 
neceſſary to have recounſe to ſome viſihle, palpable, material 


ſtandard; by forming a compariſon with which, all weights 


and meaſutes may be reduced-to one uniform fize : and the 
prerogative of fixing this ſtandard, our antient law veſted in 
the crown; as in Normandy it belonged to the duke. This 
Randard was originally kept at Wincheſter: and we find in 


the laws of king Edgar , near a century before the conqueſt, 
an injunction that the one meaſure, which was kept at 
Wincaheſter, ſhould be obſerved throughout the realm. Moſk. 
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compariſon with the parts of the human bod . 

the hand, the ſpan, the foot, the cubit, ell, 2 
arm) the pace, and the fathom. But, as theſe are of differ- 
ent dimenſions in men of different proportions, our antient 
hiſtorians ® inform us, that a new ſtandard of longitudinal 
meaſure was aſcertained by king Henry the firſt; who com- 
manded that the «/na or antient ell, which anſwers to the 
modern yard, ſhould be made of the exact length of his own 
arm. And, one ſtandard of meaſures of length being gained, 
all others are eaſily derived, from thence; thoſe of greater 
length by multiplying, thoſe of leſs by ſubdividing, that ori- 
ginal ſtandard. Thus, by the ftatute called compe/itio ulna- 
rum et perticarum, five yards and an half make a perch; and 
the yard is ſubdivided into three feet, and each foot into 
twelve inches; which inches will be each of the length of 
three grains of barley. Superficial meaſures are derived by 
ſquaring thoſe of length ; and meaſures of capacity by cubing 
them, The ſtandard of weights was. originally taken from 
corns of wheat, whence the loweſt denomination of weights - 
we have is ſtill called a grain; thirty two of which are di- 
rected, by the ſtatute called compoſitio menſurarum, to com 
poſe a penny weight, whereof twenty makes an ounce, 
twelve ounces a pound, and ſo upwards. And upon theſe 
principles the firſt ſtandards were made; which, being ori- 
ginally ſo fixed by the crown, their ſubſequent regulations 
have been generally made by the king in parliament, Thus, 
under king Richard I, in his parliament holden at Weſtmin- 
ſter, A. D. 1197, it was ordained that there ſhould be only 
one weight and one meaſure throughout the kingdom, and 
that the cuſtody of the aſſiſe or ſtandard of weights and mea- 
ſures ſhould be committed to certain perſons in every city and 
borough ® ; from whence the antient office of the king's aul- 
nager ſeems to have been derived, whoſe duty it was, for a 
certain fee, to meaſure all-cloths made for ſale, till the office 
was aboliſhed by the ſtatute 11 and 12 W. III. c. 20. In 
king John's time this ordinance of king Richard was fre- 
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quently diene with for money ; which occaſioned a pro- 
viſion to be made for inforcing it, in the great charters of 

king John and his ſon 2. Theſe original ſtandards were 
called pondus regis", and menſimu domini rigir'; and are di- 
rected by a variety of ſubſequent ſtatutes to be kept in the 
exchequet, and all weights and meaſures to be made conform- 
able thereto*, But, as ſir Edward Coke obſerves , thought 
this hath ſo often by authority of parliament been enacted, 
yet it could never be effected; ſo forcible is cuſtom wit the 
multitude. 


Tump v, as money is the medium of commerce, it is ths 
king' s prerogative, as the arbiter of domeſtic commerce, to 
give it authority or make it current, Money is an univerſal 
medium, or common ſtandard, by compariſon with which 
the value of all merchandize may be aſcertained : or it is a 
ſign, which repreſents the refpeRive values of all commodi- 
ties. Metals are well calculated for this ſign, becauſe they 
are durable and are capable of many ſubdiviſions : and a pre- 
cious metal is {till better calculated for this purpoſe, becauſe 
It is the moſt portable. A metal is alſo the moſt proper for a 

tommon meaſure, becauſe it can eaſily be reduced to the ſame 
ſtandard i in all nations: and every particular nation fixes on 
it it's own impreſſion, that the weight and ſtandard (wherein 
conſiſts the intrinſic value) may both be known by laſpes- 


tion only. 


As the quantity of precious metals increaſes, that is, the 
more of them there is extracted from the mine, this univerſal 
medium or common ſign will fink in value, and grow leſs 

rectous. Above a thouſand millions of bullion are calculated 
to have been imported into Europe from America within leſs 
than three centuries ; and the quantity is daily increaſing. 
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The conſequence i is, that more money muſt be given now for 
the ſame commodity than was given an hundred years ago, 
And, if any accident was to diminiſh the quantity of gold 
and ſilver, their value would proportionably riſe. A horſe, 
that was formerly worth ten pounds, is now perhaps worth 
twenty; and, by any failure of current ſpecie, the price may 
be reduced to what it was. Vet is the horſe in reality neither 
dearer nor cheaper at one time than another: for, if the me- 
tal which conſtitutes the coin was formerly twice as ſcarce as 
at preſent, the commodity was then as dear at half the e, 
as now it is at the whole. 


Tae coining of money is in all ſtates the act of the ſove- 
reign power; for the reaſon juſt mentioned, that it's value 
may be known on inſtection. And with reſpect to coinage 
in general, there are three things to be conſidered therein; 
the materials, the impreſſion, and the denomination. & - 


W1TH regard to the materials, fir Edward Coke lays it 
down , that the money of England muſt either be of gold 
or filver ; and none other was ever iſſued by the rpyal autho- 
rity till 1672, when copper farthings and  half-pence were 
coined by king Charles the ſecond, and ordered by procla- 
mation to be current in all payments, under the value of ſix- 
pence, and not otherwiſe, But this copper coin is not upon 
the ſame footing with the other in many reſpects, a 
with regard to the offence of counterfeiting it. | 


As to the jniprefiion; the ſtampiag thereof is tha unqueſ- 

tiouable prerogative of the crown: for, though divers bi- 
ſhops and monaſteries had formerly the privilege of coining 
money, yet, as ſir Matthew Hale obſerves *, this was uſually 
done by ſpecial grant from the king, or by preſexiption which 
ſuppoſes one ; and therefore was derived from, and not in 
derogation of, the royal prerogative. Beſides that they had 
only the profit of the coinage, and not the power of inſti- 
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TRS detivininiativn; or the value for which the coin is to 
paſs current, is likewiſe in the breaſt of the king ; and, if 
any unuſual pieces are coined, that value muſt be aſcertain- 
ed by proclamation. In order to fix the value, the weight 
and the fineneſs of the metal are to be taken into conſidera- 
tion together, When a given weight of gold or filver is of a 
given fineneſs, it is then of the true ſtandard, and called 
| ſterling metal; a name for which there are various reaſons 
given , but none of them entirely ſatisfactory. And of this 
flerling metal all the coin of the kingdom muſt be made, by 
the ſtatute 25 Edw. III. c. 13. So that the king's preroga 
tive ſeemeth not to extend to the debaſing or n the 
value of the coin, below or above the ſterling value: though 
fir Matthew Hale * appears to be of another opinion. The 
king may alſo, by his proclamation, legitimate foreign coin, 
and make it current here; declaring at what value it ſhall be 

taken in payments b. But this, I apprehend, ought to be by 
compariſon with the ſtandard of our own coin ; otherwiſe the 
conſent of parliament will be neceſſary. There i is at preſent 
no ſuch legitimated money; Portugal coin being only'cur- 
rent by private conſent, ſo that any one who pleaſes may re- 
fuſe to take it in payment, The king may alſo at any time 
decry, or cry down, any coin of the kingdom, and make it 
no longer current ©, 


V. Tur king' is, laſtly, conſidered by the laws of England 
as hon head and ſupreme governor of the national church. 


To enter into the reaſons upon which this prerogative is 
founded is matter rather of divinity than of law, I fhall 
therefore only obſerve that by ſtatute 26 Hen. VIII. c. 1. (re- 
citing that the king s majeſty juſtly and rightfully n 227 
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to be the ſupreme head of the church of England; and ſo 
had been recognized by the clergy of this kingdom in their 
convocation) it is enacted, that the king ſhall be reputed the 
only ſupreme head in earth of the church of England, and 
ſhall have, annexed to the imperial crown of this realm, as 
well the title and ſtile thereof, as all juriſdictions, authori- 
ties, and commodities, to the ſaid dignity of ſupreme head 
of the church appertaining. And another ſtatute to the ſame 


purpert was made, 1 Eliz. c. I. 


In virtue of this authority the king convenes, prorogues, | 
reſtrains, regulates, and diſſolves all eccleſiaſtical ſynods or 
convocations. This was an inherent prerogative of the 
crown, long before the time of Henry VIII, as appears by 
the ſtatute 8 Hen VI. c. 1. and the many authors, both 
lawyers and hiſtorians, vouched by fir Edward Coke . 80 
that the ſtatute 25 Hen. VIII. c. 19. which reſtrains the 
convocation from making or putting in execution an canons 
repugnant to the king's prerogative, or the laws, cuſtoms, 
and ſtatutes of the realm, was merely declaratory of the old 
common law * : that part of it only being new, which makes 
the king's royal aſſent actually neoeſlary to the validity of 
every canon, The conuocation or ecoleſiaſtical ſynod, in 
England, differs conſiderably in «t's conſtitution from the ſy- 
nods of other chriſtian kingdoms: thoſe conſiſting wholly of 
biſhops ; whereas with us the.convocation is the miniature of 
a parliament, whereia the archbiſhop preſides with regal 
ſtate ; the upper houſe af biſhops repreſonts the houſe of lords; 
and the lower houſe, compoſed of repreſentatives of the ſeve- 
ral dioceſes at large, and of each particular chapter therein, 
reſembles the houſe of commons with it's knights of the ſhire 
and burgeſſes . This conſtitution is {aid to be owing to the 
policy of Edward I; who thereby at one and the ſame time 
let in the inferior clergy to the privileges of forming eccleſi- 
4 4 Inſt, 322, 323. veſembles the convocation of England. 
0 © Rep. 72, It.is compoſed of the biſhops and ſuper- 


ls the diet of Sweden, where the intendants ; and alſo of deputicy, one of 
eeeleſiaſties form one of the branches of which is choſen by every ten pariſhes af 


the legiſlature the. chamber of the <lergy rural deanry. Mod. Un. Hiſt, xxxiii, 18. 
84 aſtical 
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aſtical canons, (which before they had not) and alſo intro- _ 
eee eee byobciſent 
of Eolvocation's, in! 


Fron this prerogative alſo, of * the head of the 
church, ariſes the king's right of nomination to vacant bi- 
-ſhopricks, and certain other eccleſiaſtical preferments; which 
will more properly be conſidered when we come to treat of 


i X 


dme clergy. I ſhall only here obſerve, that this is now done 


in contevence of the Eatute ag Hlen, veg., 


As head of the church, the king is likewiſe the dernier re- 
"fort in all eccleſiaſtical cauſes ; an appeal lying ultimately to 
im in chancery from the ſentence of every eccleſiaſtical 
Judge: which right was reſtored to the crown by ſtatute 


25 Hen, VIII. c. 79. as will more fully be ſhewn hereafter, 
| þ Gilb, pit. of exch. c. 4, 


Ch, 8. PIZRSONsG. abr 
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AVING, in the preceding chapter, conſidered at large 
& thoſe branches of the king's prerogative, which con- 
tribute to his royal dignity, and conſtitute the executive 
power of the government, we proceed now to examine the 
king's fiſcal prerogatives, or ſuch as regard his revenue; which 
the Britiſh conſtitution hath veſted in the royal perſon, in ot- 
der to ſupport his dignity and maintain his power: being a 
portion which each ſuhject contributes of his Property, in or- 
der to . the remainder. 


Tuns revenue is either ordinary, or extraordinary. The 
king's ordinary revenue is ſuch, as has either ſubſiſted time 
out of mind in the crown ; or elſe has been granted by par- 
liament, by way of purchaſe or exchange for ſuch of the 
king's inherent hereditary ae as were found inconve- 
nient to the ſubject. 6 | 


Wax I ſay that it has ſubſiſted time out of mind in the 
crown, I do not mean. that the king is at preſent in the ac- 
tual poſſeſſion of the whole of this revenue. Much (nay, the 
greateſt part) of it is at this day in the bands of ſubjects; to 
whom it has been granted out from time to time by, the kings 
of England : which has rendered the crown in ſome meaſure 
dependent on the people for it's ordinary ſupport and ſubſiſt- 
ence, So that I muſt be obliged to recount, as part of the 


Poa! revenue, what lords of manors and other ſubjects fre- 
| quently 


* 
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quently look upon to be their own abſolute rights; becauſe 
they are and have been veſted in them and their anceſtors for 
ages, though in reality originally derived from the grants of 
our antient princes. 


I. Tux firſt of the king's ordinary revenues, which I ſhall 
take notice of, is of an eccleſiaſtical kind; (as are alſo the 
three ſucceeding ones) viz. the cuſtody of the temporalties of 
biſhops: by which are meant all the lay revenues, lands, and 
tenements (in which is included his barony) which belong to 
an archbiſhop's or biſhop's ſee. And theſe upon the vacancy 
of the biſhoprick are immediately the right of the king, as a 
Conſequence of his prerogative in church matters; whereby 
he is conſidered as the founder of all archbiſhopricks and bi- 
ſhopricks, to whom during the vacancy they revert. And for 
the fame reafon, before the diſſolution of abbeys, the king 
Had the cuſtody of the temporalties of all ſuch abbeys and 
priories as were of royal foundation (but not of thoſe found- 
ed by ſubjects) on the death of the abbot or prior. Another 


reaſon may alſo be given, why the policy of the law hath | 


veſted this cuſtody in the king; becauſe as the ſucceſſor is 
not known, the lands and poſſeſſions of the ſee would be liable 
to ſpoil and devaſtation, if no one had a property therein. 


Therefore the law has given the king, not the temporalties 

themſelves, but the caſfady of the temporulties, till ſuch time 
as a ſucceſſor is appointed; with power of taking to himſelf 
all the intermediate profits, without any account to the ſuc- 


ceſſor; and with the right of preſenting (which the crown 
very frequently exerciſes) to ſuch benefices and other prefer- 


ments as fall within the time of vacation®. This revenue is 


of ſo high a nature, that it could not be granted out to a 
ſubject, before, or even after, it accrued : but now by the 
ſtatute 15 Edw. III. ſt. 4. c. 4 & 5. the king may, after the 


vacancy, leaſe the temporalties to the dean and chapter; 
- faving to himſelf all advowſons, eſcheats, and the like. Our 


antient kings, and particularly William Rufus, were not 


only remarkable for keeping the biſhopricks a long time va- 


'® 2 Infl, 13. LY d Stat, 37 Ew. II. c. 14. F. N. B. 32. 
cant, 


— 
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cant, for the ſake of enjoying the temporalties, but alſo com- 
mitted horrible waſte on the woods and other parts of the 
eſtate; and to crown all, would never, when. the ſee was 
filled up, reſtore to the biſhop his temporalties again, un- 
leſs he purchaſed them at an exorbitant price. To remedy 
which, king Henry the firſt © granted a charter at the begin- 
ning of his reign, promiſing neither to ſell, nor Jet to farm, 
nor take any thing from, the domains of the church, till the 
ſucceſſor was inſtalled, And it was made one of the articles 
of the great charter *, that no waſte ſhould be committed in 
the temporalties of biſhopricks, neither ſhould the cuſtody of 
them be ſold. The ſame is ordained by the ſtatute of Weſt- 
minſter the firſt *; and the ſtatute 14 Edw. III. ft. 4. c. 4. 
(which permits, 2 we have ſeen, a leaſe to the dean and 
chapter) is ſtill more explicit in prohibiting the other exac- 
tions. It was alſo a frequent abuſe, that the king would for 
triling, or no cauſes, ſeiſe the temporalties of biſhops, even 
during their lives, into his own hands : but this is guarded 
againſt by ſtatute 1 Edw. III. ſt. 2. c. 2. 


T n1s revenue of the king, which was formerly very con- 
ſiderable, is now by a cuſtomary indulgence almoſt reduced 
to nothing : for, at preſent, as ſoon as the new biſhop is 
conſecrated and confirmed, he uſually receives the reſticution 
of his temporalties quite entire, and untouched, from the 
king ; and then, and not ſooner, he has a fee ſimple in his 
biſhoprick, and may maintain an action for the profits. 


II. Tux king is entitled to a corody, as the law ealls it, 
out of every biſhoprick, that is, to ſend one of his chaplains 
to be maintained by the biſhop, or to have a penſion allowed 
him till the biſhop promotes him to a benefice . This is alſo 
in the nature of an acknowlegement to the king, as founder 
of the fee, ſince he had formerly the fame corody or penſion 
from every abbey or priory of royal foundation, It is, I ap- 


Matth. Paris, F Co. Lit. 67. 341. 
4 9 Hen. III. c. 81 A F, N, B. 230. 
* 3 Edw. J. C, 21. 


pichend, 
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prehend, now fallen into total diſuſe; though fir Matthew 
Hale ſays , that it is due of common right, and thee” no 
preſeripucn will diſcharge it. 


III. Tur king alſo (as was forluerly obſerved*) i is entis 
tled to all the tithes ariſing in extraparochial places * : though 
perhaps it may be doubted how far this article, as well as 
the laſt, can be properly reckoned a part of the king's own 
royal revenue; ſince a' corody ſupports only his chaplains, 
and theſe extraparochial tithes are held under an implied 
truſt, that the king will diſtribute them for Sg good of the 
clergy in on 4 | | 


IV. Tux next hc conſiſts in P ul firſt fruits, and 
tenths, of all ſpiritual preferments in the kingdom; both of 
which I ſhall conſider together. 


Tutst were originally a part of the __ aſurpations o over 
the clergy of this kingdom; firſt introduced by Pandulph 
the pope's legate, during the reigns of king John and Henry 
the third, in the ſee of Norwich; and afterwards attempted 
to be made univerſal by the popes Clement V and John XXII, 
about the beginning of the fourteenth century. The firlt- 
fruits, primitiae, or annates, were the firſt year's whole pro- 
fits of the ſpiritual preferment, according to a rate or valur 
made under the direction of pope Innocent IV by Walter bi- 
ſhop of Norwich in 38 Hen. III, and afterwards advanced . 
in value by commiſſion from pope Nicholas III. A. D. 1292, 
20 Edw. II; which valuation of pope Nicholas is ſtill pre- 
ſerved in the exchequer n. The tenths, or decimae, were 
the tenth part of the annual profit of each living by the ſame 
valuation; which was alſo claimed by the holy fee, under 

no better pretence than a ſtrange miſapplication of that pre- 
cept of the Levitical law, which directs , that the Levites, 
« ſhould offer the tenth part of their tithes as a heave-offer- 
« ing to the Lord, and give it to Aaron the high pn.” But 


|» Notes on F. N. B. above cited, | F. N. B. 176. 
I page 113. EXY m 3 Inft, 154. 
k 2 Inſt. 64. 10. n Numb, xviii. 26, | 
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this claim of the pope met with .vigorous reſiſtance from the 
Engliſh parliament ; and a variety of acts were paſſed to pre- 
vent and reſtrain it, particularly the ſtatute 6 Hen, IV. c. 1. 
which calls it a horrible miſchief and damnable cuſtom, But 
the popiſh clergy, blindly devoted to the will of a 1 
maſter, ſtill kept it on foot ; ſometimes more ſecretly, ſome- 

times more openly and ayowedly : ſo that, in the reign of 
Henry VIII, it was computed, that in the compaſs of fifty 
years 800000 ducats had been ſent to Rome for firſt- fruits 
only. And, as the clergy expreſſed this willingneſs to con- 
tribute ſo much of their income to the head of the church, it 
was thought proper (when in the fame reign the papal power 
was aboliſhed, and the king was declared the head of the 
church of England) to annex this revenue to the crown 
which was done by ſtatute 26 Hen, VIII. c. 3.) confirmed 
by ſtatute 1 Eliz. c. 4.) and a new valor beneficiorum was then 
made, by which the clergy are at preſent rated, 


By theſe laſtmentioned ſtatutes all vicarages under ten 
pounds a year, and all rectories under ten marks, are diſ- 
charged from the payment of firſt-fruits : and if, in ſuch 
livings as continue chargeable with this payment, the incum- 
bent lives but half a year, he ſhall pay only one quarter of his 
firſt-fruits ; if but one whole year, then half of them; if a 
year and a half, three quarters: and if two years, then the 
whole; and not otherwiſe. Likewiſe by the ftatute 27 Hen. 
VIII. c. 8. no tenths are to be paid for the firſt year, for 
then the firſt-fruits are due: and by other ſtatutes of queen 
Anne, in the fifth and ſixth years of her reign, if a benefic@ 
be under fifty pounds per annum clear yearly value, it ſhall 
be diſcharged of the payment of firſt-fruits and tenths. 


| Tavs the richer clergy, being, by the criminal bigotry of 
their popiſh predeceſſors, ſubjected at firſt to a foreign exac- 
tion, were afterwards, when that yoke was ſhaken off, liable 


to a like miſapplication of their revenues, through the rapa- 


cious diſpoſition of the then reigning monarch : till at length 


te piety of queen Anne reſtored to the church what had been 
thus 


CY 
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thus indirectly taken from it. This the did, not by remitt - 
ing the tenths and firſt-fruits entirely; but, in a ſpirit of 
the trueſt equity, by applying theſe ſuperfluities of the larger 
benefices to make up the deficiences of the ſmaller. And to 
this end the granted her royal charter, which was confirmed 
by the ſtatute 2 Ann, c. 11, whereby all the revenue of firſt- 
fruits and tenths is veſted in truſtees for ever, to form a per- 


petual fund for the augmentation of poor livings. This is 
uſually called queen Anne's bounty; which has been ſtill 


- farther regulated by ſubſoquent ſtatutes . 


V. THe next branch of the king's ordinary revenue 
(which, as well as the ſubſequent branches, is of a lay or 
temporal nature) conſiſts in the rents and profits of the de- 
meſne lands of the crown. Theſe demeſne lands, terrae do- 
minicales regis, being either the ſhare reſerved to the crown at 
the original diſtribution of landed property, or ſuch as came 
to it afterwards by forfeitures or other means, were antiently 
very large and extenſive ; comprizing divers manors, honors, 


and lordſhips; the tenants of which had very peculiar privi- 


leges, as will be ſhewn in the ſecond book of theſe commen- 
taries, when we ſpeak of the tenure in antient demeſne. At 
preſent they are contracted within a very narrow compaſs, 
having been almoſt entirely granted away to private ſubjects. 
This has occaſioned the parliament frequently to interpoſe ; 
and, particularly, after King William III had greatly impo- 
veriſhed the crown, an act paſſed v, whereby all future grants 
or leaſes from the crown for any longer term than thirty one 
ears or three lives are declared to be void; except with re- 
gard to houſes, which may be granted for fifty years. And 
no reyerſionary leaſe can be made, ſo as to exceed, together 
with the eſtate in being, the ſame term of three lives or thirty 


one years: that is, where there is a ſubſiſting leaſe, of which 


there are twenty years ſtil] to come, the king cannot grant a 


-future intereſt, to commence after the expiration of the for- 


mer, for any longer term than eleven years. The tenant 
muſt alſo be made liable to be puniſhed for committing waſte 


0 5 Ann. c. 24. 6 Ann. f. 27. 1 Geo, P 1 Ann. ſt. . c. 7. 


I. & 2. c. 10. 3 Geo, I. c. 10. 
| and 
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and the uſual rent muſt be reſerved, or, where thene has aſu- 
ally been no rent, one third of the clear yearly value . The 
misfortune is, that this act was made too late, after almaſk 
every valuable poſſeſſion of the crown had been granted. 

for ever, or elſe upon very long leaſes ; but may be of Hebes 
fit to poſterity, n ＋ 


VI. HiTHen might have been referred the advantages 
which were uſed to ariſe to the king from the profits of his 
military tenures, to which moſt lands in the kingdom were 
ſubject, till the ſtatute 12 Car. II. c. 24. which in great 
meaſure aboliſhed them all: the explication of the nature of 
which tenures muſt be referred to the ſecond book of theſe 
commentaries. Hither alſo. might have been referred the 
profitable prerogative of purveyance and pre-emption : which 
was a right enjoyed by the crown of buying up proviſtons 
and other neceſſaries, by the intervention of the king's pur- 
veyors, for the uſe of his royal houſhold, at an appraiſed va- 
luation, in preference to all others, and even without conſent 
of the owner; and alfo of forcibly impreſſing the carriages 
and horſes of the ſubject, to do the king's buſineſs on the 
publick roads, in the conveyance of timber, baggage, and 
the like, howeyer inconvenient to the proprietor, upon pay- 
ing him a ſettled price. A prerogative, which prevailed - 
pretty generally throughout Europe, during the ſcarcity of 
gold and filver, and the high valuation of money conſequen- 
tial thereupon. In thoſe early times the king's houſhold (a8 
well as thoſe of inferior lords) were ſupported by ſpecific ren- 
ders of corn, and other ideals from the tenants of the re- 
ſpective demeſnes; and there was alſo a continual market kept 
at the palace gate to furniſh viands forthe royal uſe*, And 
this anſwered all purpoſes, in thoſe ages of fimplicity, ſo long 
as the king's court continued in any certain place. But when 
it removed from one part of the kingdom to another (as was 
amg very frequently done) it was found neceſſary to ſend 


q In likg manner by the. civil law, ated, but only let to farm, Cod. 4. 14, 
the inheritances or fund: patrimoniales of b. 61. 
the n coun could not be alen- 4 Inſt, 233+ 
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purveyors beforehand, to get together a ſufficient quantity of 
proviſions and other neceſſaries for the houſhold : and, left 
che unuſual demand ſhould raife them to an exorbitant price, 
| the powers beforementioned were veſted in theſe purveyors: 

ho in proceſs of time very greatly abuſed their àuthority, 
and became a great oppreſſion to the ſubject, though of little 
advantage to the crown; ready money in open market (when 
the foyal reſidence was more permatient;' and ſpecie began 
to be plenty) being found upon experience to be the beſt” 
proveditor of any. Wherefore by degrees the powers of pur- 
veyance have declined, in foreign countries is well as our 
own ; and particularly were aboliſhed in Sweden by Guſta- 
vus Adolphus, towards the beginning of the laſt century. 
And, with us in England, having fallen into diſuſe during 
the ſuſpenſion of monarchy, king Charles at his reſtoration 
_ conſented, by the ſame ſtatute, to reſign intirely theſe braneh- 
es of his revenue and power: and the parliament, in part of 
recompenſe, ſettled on him, his heirs, and ſucceſſors, for 
ever, the hereditary exciſe of fifteen pence per barrel on all 
beer and ale ſold in the kingdom, and a proportionable ſum 
for certain other liquors. So that this hereditary exciſe, the 
nature of which ſhall be farther explained 'in the ſubſequent 
part of this chapter, now forms the ſixth branch of his ma- 


jelly O ordinary revenue. 


VII. A SEVENTH branch RO alſo be computed wits 
ariſen from wine licences ; or the rents payable to the crown. 
by ſuch perſons as are licenſed to fell wine by retale through- 
out England, except in a few privileged places. Theſe 
were firſt ſettled on the crown by the ſtatute 12 Car. II. 
c. 25. and, to ether with the hereditary exciſe, made up the 
equivalent in value for the loſs ſuſtained by the prerogative 
in the abolition of the military tenures, and the right of pre- 
emption and purveyance: but this revenue was aboliſhed by 
the ſtatute 30 Geo. II. c. 19. and an annual ſum of upwards: 
of 7000 J. per annum, iſſuing out of the new ſtamp duties im- 
poſed on wine licences, was ſettled on the crown in it's ſtead. 


N Mod. Un, Hiſt, xAxili. 220. 
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VIII. A eighth branch of the king's ordinary revenue is 
uſually reckoned to conſiſt in the profits ariſing from his 
foreſts. Foreſts are waſte grounds belonging to the king, 
repleniſhed with all manner of beaſts of chaſe or venary; 
which are under the king's protection, for the ſake of his 
royal recreation and delight: and, to that end, and for pre- 
ſervation of the king's game, — are particular laws, pri- 
vileges, courts and officers belonging to the king's foreſts 
all which will be, in their turns, explained in the ſubſequent 
books of theſe commentaries. What we are now to conſider 
are only the profits ariſing to the king from hence, which 
conſiſt principally in amercements or fines levied for offenceg 
againſt the foreſt-laws. But as few, if any, coutts of this 
kind for levying amercements* have been held ſince 1632, 
8 Car. I. and as, from the accounts given of the proceedings 
in that court by our hiſtories and law books*, nobody would 
now wiſh to ſee them again revived, it is needleſs (at nie in 
this place) to purſue this enquiry any farther, 


IX. THe profits ariſing from the king's FRE courts 
of juſtice make a ninth branch of his revenue. And theſe 
conſiſt not only in fines impoſed upon offenders, forfeitures 
of recognizances, and amercements levied. upon defaulters ; 
but alſo in certain fees due to the crown in a variety of legal 
matters, as, for ſetting the great ſeal to charters, original 
writs, and other forenſic proceedings, and for permitting fines 
to be levied of lands in order to bar entails, or otherwiſe to 
inſure their title. As none of theſe can be done without the 
immediate intervention of the king, by himſelf or his officers, 
the law allows him certain perquiſites and profits, as a recom- 
; pence for the trouble he undertakes for the public. Theſe, 
| in proceſs of time, have been almoſt all granted out to private 
| perſons, or elſe appropriated to certain particular uſes : ſo that, 
though our law-proceedings are ſtil] loaded with their pay- 
ment, very little of them is now returned into the king's 

* Roger North, in his life of lord have met with no report W 
keeper North, (43, 44.) mentions an ceedings 
eyre, or iter, to have been held ſouth of tx 1 * 267—298, 


Trent ſoon after the reſtoration ; but I 
Vol. I. Ts exchequer z 
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exchequer; for a part of whoſe royal maintenance they were 
originally intended. All future grants of them however, by 
the ſtatute 1 Ann. ſt. 2. c. 7. ann | 

than the prince's life who grants them, 


X. A TENTH branch of the king's ordinary revenue, ſaid 
to be grounded on the conſideration of his guarding and pro- 
tecting the feas from pirates and robbers, is the right to royal 
Hd, which are whale and ſturgeon : and theſe, when either 
thrown aſhore, or caught near the coaſts, are the property of 
the king, on account” of their ſuperior excellence. Indeed 
our anceſtors ſeem to have entertained a very high notion of 
the importance of this right ; it being the prerogative of the 
kings of Denmark and the dukes of Normandy"; and from 
one of theſe it was probably derived to our princes, It is ex- 
preſsly claimed and allowed in the ſtatute de praerogativa 
regis" : and the moſt antient treatiſes of law now extant make 
mention of it * ; though they ſeem to have made a diſtinction 
between whale and ſturgeon, as was incidentally obſerved in 
2 former chapter . 


XI. ANOTHER maritime revenue, and founded partly 
upon the ſame reaſon, is that of ſhipwrecks : which are alſo 
declared to be the king's property by the ſame prerogative 
ſtatute 17 Edw. II. c. 11. and were fo, long before, at the 
common law. It is worthy obſervation, how greatly the lam 
of wrecks has been altered, and the rigour of it gradually 
ſoftened in favour of the diſtreſſed proprietors. Wreck, by 
the antient common law, was where any ſhip was loft at fea, 
and the goods or cargo were thrown upon the land; in which 
caſe theſe goods, ſo wrecked, were adjudged to belong to the 
king: for it was held, that, by the loſs of the ſhip, alt pro- 
perty was gone out of the original owner*. But this was. 
undoubtedly adding ſorrow to ſorrow, and was conſonant 
neither to reaſos nor humanky, Wherefore it was firſt or- 


v Plowd. 415. Flets, I. 1. . 45. U 46. Memorard. 
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dained by king Henry I. that if any perſon eſcaped alive out 
of the ſhip it ſhould be no wreck*; and afterwards King 
Henry II, by his charter d, declared, chat if on the coaſts of 
either England, Poictou, Oleron, or Gaſcony, any ſhip ſhould 
be diſtreſſed, and either man or beaſt ſhould eſcape or be found 
therein alive, the goods ſhould remain to the owners, if they 
claimed them within three months ; but otherwiſe ſhould be 
eſteemed a wreck, and ſhould belong to the king, or other 
lord of the franchiſe. This was again confirmed with im- 
provements by king Richard the firſt; who, in the ſecond 
year of his reign*, not only eſtabliſhed theſe conceſſions, by 
ordaining that the owner, if he was ſhipwrecked and eſcaped, 
&« omnes res ſuas liberas et quietas haberet,” but alſo, that, if 
he periſhed, his children, or in default of them his brethren 
and ſiſters, ſhould retain the property; and, in default of 
brother or iter, then the goods ſhould remain td the king . 
And the law, as laid down by Bratton in the reign- of 
Henry III, ſeems ſtill to have improved in it's equity. For 
ten, if not only a dog (for inſtance) eſcaped, by which the 
owner might be diſcovered, but if any certain mark were ſet 
on the goods, by which they might be known again, it was held 
to be no wreck*, And this is certainly moſt agreeable to rea- 
ſon ; the rational claim of the king being only founded upon 
this, that the true owner cannot be aſcertained. Afterwards, 
in the ſtatute of Weſtminſter the firſt *, the time of limitation 
of claims, given by the charter of Henry II, is extended to a 
year and a day, according to the uſage of Normandy s: and 
it enacts, that if a man, a dog, or a cat, eſcape alive, the veſſel 
ſhall not be adjudged a wreck, Theſe animals, as in Bratton 
are only put for examples“; for it is now held*, that not 
only if any live thing eſcape, but if proof can be made of the 

a Spelm, Cod. apud Wilkins, 305. *« enim jus habet fiſcus in aliena cala- 
d 26 May, A. D. 1174. 1 Rym, © mitate, ut de re tam luBuoſa canpendium 
Feed. 36. « ſelgerur N 
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property of any of the goods or lading which come to ſhore, 
they ſhall not be forfeited as-wreck. The ſtatute further or- 
dains, that the ſheriff of the county ſhall be bound to keep 
the goods a year and a day (as in France for one year, agree- 


ably to the maritime laws of Oleron j, and in Holland for a 


year and a half) that if any man can prove a property in 

them, either in his own right or by right of repreſentation*, 
they ſhall be reſtored to him without delay; but, if no ſuch 
property be proved within that time, they then ſhall be the 
king's. If the goods are of a periſhable nature, the ſheriff 
may ſell them, and the money ſhall be liable in their ſtead!. 

This revenue of wrecks is frequently'granted out to lords of 
manors, as a royal franchiſe ; and if any one be thus entitled 
to wrecks in his own land, aki the king's goods are wrecked 
thereon, the king may claim them at any time, even after the 


year and day w. 


LT is to be obſerved, that, in order to conſtitute a legal 
wreck, the goods muſt come to land. If they continue at ſea, 
the law diſtinguiſhes them by the barbarous and uncouth 
appellations of jerſam, flotſam, and ligan. Jetſam is where 
goods are caſt into the ſea, and there ſink and remain 
under water: flotſam is where they continue ſwimming 
on the ſurface of the waves: ligan is where they are ſunł 
in the ſea, but tied to a cork or buoy, in order to be found 
again”, Theſe are alſo the king's, if no owner appears 
to claim them ; but, if any owner appears, he is entitled to 
recover the poſſeſion. For even if they be caſt overboard, 
without any mark or buoy, in order to lighten the ſhip, the 
owner is not by this act of neceſſity conſtrued to have renoun- 
ced his property * : much leſs can things ligan be ſuppoſed to 
be abandoned, ſince the owner has done all in his power to 
aſſert and retain his property. Theſe three are therefore 
accounted fo far a diſtinct thing from the former, that by the 


F. 28, „ Yuae enim rex in tempeſtate, haus- 
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king's grant to a man of wrecks, things jetſam, ſing, wi 
Tigan wall not paſs?. 


WRECKS, in Ga hea acceptation, are at preſent nat 
very frequent: for, if any goods come to land, it rarely hap» 
pens, ſince the improvement of commerce, navigation, and 
correſpondence, that the owner is not able to aſſert his pro- 
perty within the year and day limited by law. And in order 
to preſerve this property entire for him, and if poſſible to pre- 
vent wrecks at all, our laws have made many very humane 
regulations; in a ſpirit quite oppoſite to thoſe ſavage laws, 
which formerly prevailed in all the northern regions of Eu- 
rope, and a few years ago were {till faid to ſubſiſt on the 
coaſts of the Baltic ſea, permitting the inhabitants to ſeize 
on whatever they could get as lawful prize; or, as an author 
of their own expreſſes it, in naufragorum miſeria et cala- 
cc mitate tanguam vultures ad praedam currere dq. For by 
the ſtatute 27 Edw. III. c. 13. if any ſhip be loſt on the 
ſhore, and the goods come to land (which cannot, ſays the 
ſtatute, be called wreck), they ſhall be preſently delivered to 
the merchants, paying, only a reaſonable reward to thoſe that 
ſaved and preſerved them, which is intitled ſaluage. Alſo by 
the common law, if any perſons (other than the ſheriff) take 
any goods ſo caſt on ſhore, which are not legal wreck, the 
owners might have a commiſſion to enquire and find them 
out, and compel them to make reſtitution. And by ſtatute 
12 Ann, ſt. 2. c. 18. confirmed by 4 Geo. I. c. 12. in order 
to aſſiſt the diſtreſſed, and prevent the ſcandalous illegal prac- 
tices on ſome of our ſea coaſts, (too ſimilar to thoſe on the 
Baltic) it is enacted, that all head-officers and others of 
towns near the ſea ſhall, upon application made to them, 
ſummon as many hands as are neceſſary, and ſend them to 
the relief of any ſhip in diſtreſs, on forfeiture of 100. and, 
in caſe of aſſiſtance given, ſalvage ſhall be paid by the owners, 
to be aſſeſſed by three neighbouring juſtices. All perſons 
that ſecrete any goods ſhall forfeit their treble yalue: and if 
they wilfully do any act whereby the ſhip is loſt or deſtroyed, 
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by making holes in her, ſtealing her pumps, or otherwiſe, 


they are guilty of felony, without benefit of clergy., Laftly, 
by the ſtatute 26 Geo. II. c. 19. plundering any veſſel either 
in diſtreſs, or wrecked, and whether any living creature. be 
on board or not, (for, whether wreek or otherwiſe, it is clearly 
not the property of the populace) ſuch plundering, I ſay, or pre- 
venting the eſcape of any perſon that endeavours to ſave his 
life, or wounding him with intent to deſtroy him, or putting 
out falſe lights in order to bring any veſſel into danger, .are 

all declared to be capital felonies ; in like manner as the de- 
ſtroying of trees, ſteeples, or other ſtated ſeamarks, is pu- 
niſhed by the ſtatute 8 Eliz. c. 13. with a forfeiture of 100/, 
or outlawry. Moreoyer, by the ſtatute of George II, pilfer- 
ing any goods caſt aſhore is declared to be petty Los z and 
many other ſalutary regulations are made, for the more 
effectually preſerving ſhips of any nation in diſtreſs! 


XII. A TWELFTH branch of the royal revenue, the 
right to mines, has it's original from the king's prerogative of 
coinage, in order to ſupply him with materials; and there- 
fore thoſe mines, which are properly royal, and to which the 
king is entitled when found, are only thoſe of filver and gold*, 
By the old common law, if gold or filver be found in mines 
of baſe metal, according to the opinion of ſome the whole 
was a royal mine, and belonged to the king; though others 
held that it only did ſo, if the quantity of gold or filver was 
of greater value than the quantity of baſe metal*, But now 
by the ſtatutes 3 W. & M. |, 1. c. 30. and 5 W. and M. 
c. 6. this difference is made immaterial ; it being enacted, 
that no mines of copper, tin, iron, or lead, ſhall be looked 
upon as royal mines, notwithſtanding gold or filver may be 


extracted from them in any quantities: but that the king, ar 


ny the civil law, to deſtroy perſons 
ſhipwrecked, or prevent their ſaving the 
ſhip, is capital, And to fteal even a 
plank from a veſſel in diſtreſs, or wreck - 
ed, makes the party liable to anſwer for 
the whole ſhip and cargo. (FF. 47.9 
3-) The laws alſo of the Wikgoths, 
and the moſt eai ly Neapolitan conſtitu 
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tions, puniſhed with the utmoſt ſeverity 


all thoſe who neglected to aſſiſt any ſhip 


in diſtreſs, or plundered any goods caſt 
on ſhore. . (Lindenbrog, Cæd. LL, 45 · 
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perſons claiming royal mines under his authority, may have 
the ore, (other than tin ore in the counties of Devon and 
Cornwall) paying for the ſame a price ſtated in the act. 
This was an extremely reaſonable law: for now private 
owners are not diſcouraged from working mines, through a 
fear that they may be claimed as royal ones ; neither does the 
king depart from the juſt rights of his revenue, ſince he may 
have all the precious metal contained in the ore, paying no 

more for ĩt than the value of the baſe metal which it is ſup-- 
poſed to be; to which baſe metal the land- owner is by reaſon 
and law entitled. 


XIII. To the ſame original may in part be referred the | 
revenue of treaſure- trove (derived from the French word, 
trover, to find) called in Latin theſaurus inventus, which is 
where any money or coin, gold, ſilver, plate, or bullion, is 
found hidden in the earth, or other private place, the owner 
thereof being unknown ; in which caſe the treaſure belongs 
to the king: but if he that hid it be known, or afterwards 
found out, the owner and not the king is entitled to it*. 
Alſo if it be found in the ſea, or fon the earth, it doth not 
belong to the king, but the finder, if no owner appears”. So 
that it ſeems it is the hiding, not the abandoning of it, that 
gives the king a property: Bracton * defining it, in the words 
of the civilians, to be © vetus depoſitio pecuniae.” This dif- 
ference clearly ariſes from the different intentions, which 
the law implies in the owner. A man, that hides his treaſure ' 
in a ſecret place, evidently does not mean to relinquiſh his 
property ; but reſerves a right of claiming it again, when he 
ſees occaſion : and, if he dies and the ſecret alſo dies with 
him, the law gives it the king, in part of his royal revenue, 
But a man that ſcatters his treaſure into the ſea, or upon the 
public ſurface of the earth, is conſtrued to have abſolutely 
abandoned his property, and returned it into the common 
ſtock, without any intention of reclaiming it: and therefore 
it belongs, as in a ſtate of nature, to the firſt occupant, or 
finder; unleſs the owner appear and aſſert his right, which 
z Inſt, 132. Dalt, of Sheriffs, Int. c. 27. Finch. Lx 177. 
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then proves that the loſs was by accident, and not t with an 
intent to renounce his property. 


FoRMERLY all treaſure-trove belonged to the finder? ; 
was alſo the rule of the civil law. Afterwards it was judged 
expedient for the purpoſes of the ſtate, and particularly for 
the coinage, to allow part of what was fo found to the king; 
which part was aſſigned to be all Hidden treaſure ;- ſuch as is 
caſually lſt and unclaimed, and alſo fuch as is defignedly 
abandoned, ſtill remaining the right of the fortunate finder, 
And that the prince ſhall be entitled to this hidden treaſure is 
now grown to be, according to Grotius*, „jut commune, et 
<< guaſs gentium: for it is not only obſerved, he adds, in 
England, but in Germany, France, Spain, and Denmark. 
The finding of depoſited treaſure was much more frequent, 
and the treaſures themſelves more conſiderable, in the infancy 
of our conſtitution than at preſent, When the Romans, and 
other inhabitants of the reſpective countries which compoſed 
their empire, were driven out by the northern nations, they 
concealed their money under- ground: with a view of reſort- 
ing to it again when the heat of the irruption ſhould be over, 
and the invaders driven back to their deſarts, But, as this 
never happened, the treaſures were neyer claimed ; and on the 
death of the owners the ſecret alſo died along with them, 
The conquering generals, being aware of the yalue of theſe 
Hidden mines, made it highly penal to ſecrete them from the 
public ſervice, In England therefore, as among the feudiſts®, 
the puniſhment of ſuch as concealed from the king the find- 
ing of hidden treaſure was formerly no leſs than death; but 
now it is only fine and impriſonment*, 


XIV. Warr s, bona waviata, are goods ſtolen, and waived 
or thrown away by the thief in his flight, for fear of being 
apprehended. Theſe are given to the king by the law, as a 
puniſhment upon the owner, for not himſelf purſuing the 
felon, and taking away his goods from him, And therefore 
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if the party robbed do his diligence immediately to follow and 
apprehend the thief (which is called making freſh ſuit) or do 
convict him afterwards, or procure evidence to convict him, 
he ſhall haye his goods again“. Waived goods do alſo not 
belong to the king, till ſeiſed by ſomebody for his uſe ; for if 
the party robbed can ſeiſe them firſt, though at the diſtance 
of twenty years, the king ſhall never have them . If the 
goods are hid by the thief, or left any where by him, ſo that 
he had them not about him when he fled, and therefore did 
not throw them away in his flight; theſe alſo are not bona 
waviata, but the owner may have them again when he pleaſes t. 
The goods of a foreign merchant, though ſtolen and thrown 
away in flight, ſhall never be waifs* : the reaſon whereof may 
be, not only for the encouragement of trade, but alſo becauſe 
there is no wilful default in the foreign merchant's not pur- 
ſuing the thief, he being generally a ſtranger to our laws, our 
uſages, and our language, 


XV. EsTRAYS are ſuch valuable animals as are found 
wandering in any manor or lordſhip, and no man knoweth the 
owner of them ; in which caſe the law gives them to the king 
as the general owner and lord paramount of the foil, in re- 
compence for the damage which they may have done therein : 
and they now moſt commonly belong to the lord of the 
manor, by ſpecial grant from the crown, But, in order to 
veſt an abſolute property in the king or his grantees, they 
muſt be proclaimed in the church and two market towns next 
adjoining to the place where they are found: and then, if no 
man claims them, after proclamation and a year and a day 
paſſed, they belong to the king or his ſubſtitute without re- 
demption* ; even though the owner were a minor, or under 
any other legal incapacity . A proviſion ſimilar to which 
obtained in the old Gothic conſtitution, with regard to all 
things that were found, which were to be thrice proclaimed ; 
primum coram comitibus et viatoribus obvits, deinde in proxima 
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villa vel pago, poſtremo coram eccleſia vel judicio : and the ſpace 
of a year was allowed for the owner to reclaim his property!, 
If the owner claims them within the year and day, be muſt 
pay the charges of finding, keeping, and proclaiming them®. 

The king or lord has no property till the year and day paſſed; 

for if a lord keepeth an eſtray three quarters of a year, and 
within the year it ſtrayeth again, and another lord getteth it, 
the firſt lord cannot take it again". Any beaſt may be an 
eſtray, that is by nature tame or reclaimable, and in which 
there is a valuable property, as ſheep, oxen, ſwine, and horſes, 
which we in general call cattle; and fo Fleta“ defines,it, 
pecus vagans, quod nullus petit, ſequitur, vel advacat, For ani- 
mals upon which the law ſets no value, as a dog or cat, and 
animals ferae naturae, as a bear or wolf, cannot be conſidered 
as eſtrays. So ſwans may be eſtrays, but not any other fowl? ; 
whence they are ſaid to be royal fowl, The reaſon of which 
diſtinction ſeems to be, that, cattle and ſwans being of a 
reclaimed nature, the owner's property in them is not loſt 
merely by their temporary eſcape ; and they alſo, from their 
intrinſic value, are a ſufficient pledge for the expenſe of the 
Jord of the franchiſe in keeping them the year and day. For 
he that takes an eſtray is bound, ſo long as he keeps it, to find 
it in proviſions and keep it from damage; and may not uſe 
it by way of labour, but is liable to an action for ſo doing“. 
Yet he may milk a cow, or the like; for that tends to the 
mn, and is for the benefit, of the animal*, 


BEes1Des the particular reaſons before given why the king 
ſhould have the ſeveral revennes of royal fiſh, ſhipwrecks, 
treaſure-trove, waifs, and eſtrays, there is alſo one general 
reaſon which holds for them all; and that is, becauſe they 
are bong vacantia, or goods in which no one elſe can claim a 
property. And therefore by the law of nature they belonged 
to the firſt occupant or finder; and ſo continued under the 
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imperial = But, in ſettling the modern conſtitutions of 
molt of the governments in Europe, it was thought proper 
(to prevent that ſtrife and contention, which the mere title 
of occupancy is apt to create and continue, and to provide 
for the ſupport of public authority in a manner the leaſt bur- 
thenſome to individuals) that theſe rights ſhould be annexed 
to the ſupreme power by the poſitive laws of the ſtate. And 
ſo it came to paſs that, as Bracton expreſſes it', haec, quae 
nullius in bonis ſunt, et olim fuerunt inventoris de Jos e 
Jam effictuntur principis de jure gentium. 


XVI. The next branch of the king's ordinary revenue 
conſiſts in forfeitures of lands and goods for offences ; bona 
confiſcata, as they are called by the civilians, becauſe they be- 
longed to the fiſcus or imperial treaſury ; or, as our lawyers 
term them, ſorigſacta, that is, ſuch whereof the property is 
gone away or departed from the owner, The true reaſon 
and only ſubſtantial ground of any forfeiture for crimes con- 
fiſt in this; that all property is derived from ſociety, being 
one of thoſe civil rights which are conferred upon individuals, 
in exchange for that degree of natural freedom, which every 
man muſt ſacrifice when he enters into ſocial communities, 
If therefore a member of any national community violates 
the fundamental contract of his aſſociation, by tranſgreſſing 
the municipal law, he forfeits his right to ſuch privileges as 
he claims by that contract; and the ſtate may very juſtly 
reſume that portion of property, or any part of it, which 
the laws have before aſſigned him. Hence, in every offence 
of an atrocious kind, the laws of England have exacted a 
total confiſcation of the moveables or perſonal eſtate; and in 
many caſes a perpetual, in others only a temporary, loſs of 
the offender's immoveables or landed property; and have 
veſted them both in the king, who is the perſon ſuppoſed to 
be offended, being the one viſible magiſtrate in whom the 
majeſty of the public reſides. The particulars of theſe for- 
feitures will be more properly recited when we treat of crimes 
and miſdemeſnors, I therefore only mention them here, for 
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the ſake of regularity, as 2 part of the cenſus regalis ; and 
hall poſtpone for the preſent the farther conſideration of all 


forfeitures, excepting one ſpecies only, which ariſes from the 
- misfortune rather than the crime of the owner, and is called 


a deodand. 


By this is meant whatever perſonal chattel is the imme- 

diate occaſion of the death of any reaſonable creature: 
which is forfeited to the king, to be applied to pious uſes, 
and diftributed in alms by his high almoner®; though for- 
merly deſtined to a more ſuperſtitious purpoſe. It ſeemg to 
have been originally deſigned, in the blind days of popery, 
as an expiation for the ſouls of ſuch as were ſnatched away 
by fudden death; and for that purpoſe ought properly 
to have been given to holy church“: in the ſame man- 
ner, as the apparel of a ſtranger who was found dead was 
applied to purchaſe maſſes for the good of his ſoul. And 
this may account for that rule of law, that no deodand is 
due where an infant under the age of diſcretion is killed 
by a fall om a cart, or horſe, or the like, not being in mo- 
tion *; whereas, if an adult perſon falls from thence and is 
killed, the thing is certainly forfeited. For the reaſon given 
by fir Matthew Hale ſeems to be very inadequate, viz. be- 
cauſe an infant is not able to take care of himſelf ; for why 
ſhould the owner ſave his forfeiture, on account of the im- 
becillity of the child, which ought rather to have made him 
more cautious to prevent any accident of miſchief ? The 
true ground of this rule ſeems rather to be, that the child, by 
reaſon of it's want of diſcretion, is preſumed incapable of 
actual ſin, and therefore needed no deodand to purchaſe pro- 
pitiatory maſſes: but every adult, who dies in actual ſin, 
ſtood in need of ſuch atonement, according to the humane 
ſuperſtition of the founders of the Engliſh law. 


THrvus ſtands the law, if a perſon be killed by a fall from 
a thing ſtanding ſtill. But if a horſe, or r other animal, 


u x Hal. P. C. 419. Fleta J. 1. c. 25, Staunf. P. C. 20, 21. 
» Fitzh, Ar. tit. Enditement, pl. 27. x 3 Inſt. 57. 1 Hal. P. C. 422, 
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of his own motion, kill as well an infant as an adult, or if 

a cart run over him, they ſhall in either caſe be forfeited as 
deodands ?; which, is grounded u pon this additional reaſon, 
that fuch misfortunes are in part owing to' the negligence of 
the owner, and therefore he is properly puniſhed by ſuch for- 


ſeiture. A like puniſhment is in like caſes inflicted by the 


. 


moſaical law*: if an ox gore a man that he die, the ox 
« ſhall be ſtoned, and his fleſh ſhall not be eaten.” And, 
among the Athenians*, whatever was the cauſe of a man's 
death, by falling upon him, was exterminated or caſt out of 
the dominions of the republic. Where a thing, not in mo- 
tion, is the occaſion of a man's death, that part only which 
is the immediate cauſe is forfeited ; as if a man be climbing 
up the wheel of a cart, and is killed by falling from it, the 
wheel alone is a deodand ®: but, wherever the thing | is in 
motion, not only that part which immediately gives the 
wound, (as the wheel, which runs over his body) but all 
things which move with it and help to make the wound more 
dangerous (as the cart and loading, which increaſe the preſ- 
ſure of the wheel) are forfeited*, It matters not whether the 
owner were concerned in the killing or not; for, if a man 
kills another with my ſword, the ſword is forfeited * as an 
accurſed thing*. And therefore, in all indictments for ho- 
micide, the inſtrument of death and the value are preſented 
and found by the grand jury (as, that the ſtroke was given 
by a certain penknife, value ſixpence) that the king or his 
grantee may claim the deodand : for it is no deodand, unleſs 
it be preſented as ſuch by a jury of twelve men. No deo- 
dands are due for accidents happening upon the high ſea, that 
deing out of the juriſdiction of the common law: but if a 


Y Omnia, quae movent ad mortem, ſunt cadat, wel incidat in puteum meum, quan- 


Deo danda, Bratton, J. 3. c. 5. tum tectum et munitum, vel in catarattam, 
2 Excd, xxi, 28. et ſub molendino mes cunfringatur, ipſe 
4 Aeſchin, contr. Ctefiph, | aliqua mule plectar; ut in parte infe- 
d x Hal, P. C. 422. licitatis meas. numeretur, habuifſe vel 
© 1 Hawk, P. C. c. 26. aediſcaſſe aliguod quo homo perirets 


d A fimilar rule obtained among the Stiernhook de jure Geth, J. 3. c. 4. 
antient Goths, Si quisg me neſciente, © Dr & St. d. 2. c. 51. 
guocungut mes telo vel inſtrumente in per- f 3 laſt, 57. 
nic iem ſuam abutatur; vel ex acdibus meis 
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man falls from a boat or ſhip in freſh water, and j is drowned, 

it hath been aid, that the veſſel and cargo are in ſtrictneſs of 
law a deodand s. But; juries have of late very fregu 

taken upon themſelyes to mitigate theſe forfeitures, by ad 
ing only ſome trifling thing, or part of an intire thing, to have 
been the occaſion of the death. And in ſuch caſes, although 
the finding of the jury be hardly warrantable by law, the 
court of king's bench hath generally refuſed to interfere 
on behalf of the lord of the franchiſe, to aſliſt fo odious, a 


claim!. 


DroDAx Ds, and foefoltured in general, 28 well a: ag 
wrecks, treaſure trove, royal fiſh, mines, waifs, and eſtrays, 
may be granted by the king to varGoulac ſubjects, as a royal 
franchiſe : and indeed they are for the moſt part granted out 
to the lords of manors, or other liberties :- to the reren 


of their original deſign. 


XVII. Ano THER branch of the king's ordinary revenue 
ariſes from eſcheats of lands, which happen upon the defect 
of heirs to ſucceed to the inheritance ; whereupon 'they in 
genetal revert to and veſt in the king, who is eſteemed, in 
the eye of the law, the original proprietor of all the lands in 
the kingdom. But the diſcuſſion of this topic more pro- 
perly belongs to the ſecond book of theſe commentaries, 
wherein we ſhall particularly conſider the manner in which 
lands may | be acquired or loft by eſcheat. 


XVIII. I PROCEED cherdfore to the eighteenth and laff 
branch of the king's ordinary revenue; which conſiſts in the 
cuſtody of idiots, from whence we ſhall be naturally led 
to conſider alſo the cuſtody of lunatics. 


AN idiot, or natural fool, is one that hath had no wks. 
ſtanding from his nativity ; and therefore is by law preſumed 
never likely to attain any. For which reaſon the cuſtody of 


2 3 Inſt, 58. 1 Hal. P. C. 423. h Foſlerof homicide, 266, 
Molloy de jur. vidyitim. 2. 225. 
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him and of his lands was formerly veſted in the lord of the feej; 
(and therefore ſtill, by ſpecial cuſtom, in ſome manors the 
lord ſhall have the trdeting of idiot and lunatic copyholders *) 
but, 'by reaſon of the manifold abuſes of this power by ſub- 
jects, it was at laſt provided by common conſent, that it 
ſhould be given io the king, as the general conſervator of his 
people ; in order to prevent the idiot from waſting his eſtate, 
and reducing himſelf and his heirs to poverty and diſtreſs*. 
This fiſcal prerogative of the king is declared in parliament 
by ſtatute 17 Edw. IT. c. g. which directs (in affirmance of 
the common law) that the king ſhall have ward of the lands 
of natural fools, taking the profits without waſte or deſtruc- 
tion, and ſhall find them neceſſaries; and after the death of 
ſuch idiots he ſhall render the eſtate to the heirs : in order to 
prevent ſuch idiots from aliening their lands, and their heirs 
from being diſinherited. 


By the old common law there is a writ de idiota inguirendo, 
to enquire whether a man be an idiot or not *: which muſt 
be tried by a jury of twelve men; and, if they find him purus 
idiota, the profits of his lands, and the cuſtody of his perſon 
may be granted by the king to ſome ſubject, who has intereſt 
enough to obtain them. This branch of the revenue hath 
been long conſidered as a hardſhip upon private families: and 
ſo long ago as in the 8 Jac. I. it was under the conſideration 
of parliament, to veſt this cuſtody in the relations of the 
party, and to ſettle an equivalent on the crown in lieu of it; 
it being then propoſed to ſhare the ſame fate with the favery 
of the feodal tenures, which has been ſince aboliſhed®. Yet 
few inſtances can be given of the oppreſſive exertion of it, 
ſince it ſeldom happens that a jury finds a man an idiot à na- 
trvitate, but only non compos mentis from ſome particular time; 
which has an operation very different in point of law, 


J Flet. J. 1. c. 11. F. 10. m F. N. B. 232. 
i Dyer, 302. Hutt. 17. Ney. 27. n This power, though of late very 
* F. N. B. 232. . rarely exerted, is till alluded to in com- 
14 Rep. 126. Mara Scacc 20 won ſpeech, by that uſual expreſſiom of 
Edw. I. (prefixed to Maynard's year- bexging a man for a fool, 
book of Edw. II.) fol, 20, 24. 2 4 Inſt, 203. Com. Journ. 16 10. 


A MAN 


* 


A MAN is not an idiot v, if he bath any glimmering of 
reaſon, ſo that he can tell his parents, his age, or the like 


common matters, But a man who is born deaf, dumb, and 


blind, is looked upon by the law as in the fame ſtate with an 
idiot? ; he being ſuppoſed incapable of any underſtanding; 
as wanting all thoſe ſenſes which furniſh the human * 


with ideas. 


A Lux Ar Ic, or non compos mentis, is one who hath had 
underſtanding, but by diſeaſe, grief, or other accident hath 
loſt the uſe of his reaſon”. A lunatic is indeed properly one 
that hath lucid intervals ; ſometimes enjoying his ſenſes, and 
ſometimes not, and that frequently depending upon the 
change of the moon. But under the general name of non 
compos mentis (which fir Edward Coke ſays is the moſt legal 
name) are comprized not only lunatics, but perſons under 
frenzies; or who loſe their intellects by diſeaſe ; thoſe that 


grow deaf, dumb, and blind, not being born ſo; or ſuch, in 


ſhort, as are judged by the court of chancery incapable of 
conducting their own affairs. To theſe alſo, as well as 
_ idiots, the king is guardian, but to a very different purpoſe. 
For the law always imagines, that theſe accidental misfor- 
tunes may be removed ; and therefore only conſtitutes the 
crown a truſtee for the unfortunide perſons, to protect their 
property, and to account to them for all profits received, if 
they recover, or after their deceaſe to their repreſentatives 
And therefore it is declared by the ſtatute 17 Edw. II. c. 10. 
that the king ſhall provide for the cuſtody and ſuſtentation of 
lunatics, and preſerve their lands and the profits of them, far 
their uſe, when they come to their right mind ; and the king 
ſhall take nothing to his own uſe: and if the parties die in 
ſuch eſtate, the reſidue ſhall be diſtributed for their ſouls hy 
the advice of the ordinary, and of courſe (by the ſubſequent 
amendments of the law of adminiſtrations) an now go to 
their executors or adminiſtrators. 

. . % % ⁰ͥ r Scaccb. 20 Edæu. I. in Maynan' yer 


q Co. Litt. 42, Fleta, J. 6. c. 40. book of Edw. II. 20.) 


T Llicra acaſu et infirmitate, ( Mem, ' x Inſt, 246, N 
'THE 


304 The RiGaTts Boos J. 


S8 8 FSS RN RKgr s ma” YO =o ov 


AX. "oy * 


8 KJ 22 8 


Ch. 8. of PRH RSO 8. 303 


Tus method of proving a perſon non compos is very ſimilar 
to that of proving him an idiot. The lord chancellor, to 
whom, by ſpecial: authority from the king, the cuſtody of 
idiots and lunatics is intruſted ; upon petition or informati- 
on, grants a commiſſion in nature of the writ de idiota inqui 
rendo, to enquire into the party's ſtate of mind; and if he 
be found non compas, he uſually commits the care of his per- 
ſon, with a ſuitable allowance for his maintenance, to ſome 
friend, who is then called his committee. However, to pre- 
vent finiſter practices, the next heir is ſeldom permitted to. 
be this committee of the perſon ; becauſe it is his intereſt that 
the party ſhould die. But, it hath been ſaid, there lies not 
the ſame objection againſt his next of kin, provided he be 
not his heir; for it is his intereſt to preſerve the lunatic's life, 
in order to increaſe the perſonal eſtate by ſavings, which he 
or his family may hereafter be entitled to enjoy. The heit 
is generally made the manager or committee of the eſtate, it 
being clearly his intereſt by good management to keep it in 
condition: accountable however to the court of chancery, 
and to the non compos himſelf, if he recovers z or n 
to his adminiſtrators. 


Ix this aw idiots and lunatics the civil law agrees with 
ours; by aſſigning them tutors to protect their perſons, and 
curators to manage their eſtates. But in another inſtance the 
Roman law goes much beyond the Engliſh. For, if a man 
by notorious prodigality was in danger of waſting his eſtate, 
he was looked upon as non compos, and committed to the care 
of curators or tutors by the praetor *. And by the laws of 
Solon ſuch prodigals were branded with perpetual. infamy v. 
But with us, when a man on an inqueſt of idiocy hath been 


3 P. Wws, 108,  difipands profundit, curaterem ei dare, ex- 

t 2 P. Was. 638. emplo furigſi: et tamdiu erunt ambo in cu - 

u Solent practores, fi alem hominem in- ratione, quamdiu we! furioſus ſauitatem, 
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returned an unthrift and not an idiot x, no farther proceedings 
have been had. And the propriety of” the practice itſelf ſeems 
to be very queſtionable. It was doubtleſs an excellent method 
of benefiting the individual, and of preſerving eſtates, in fa- 
milies ; but it hardly ſeems calculated for the genius of a free 


nation, who claim and exerciſe the liberty of uſing their own. 


property as they pleaſe, ©* Sic utere tus, ut alienum non laedas, 

is the only reſtriction our laws have given with regard to 
oeconomical prudence, And the frequent circulation and 
transfer of lands and other property, which cannot be effect- 
ed without extravagance ſomewhere, are perhaps not a little: 
. conducive towards keeping our mixed — in it's due 


health and vigour. 


Fu HIS may ſuffice for a ſhort view of the king's ordinary. 
revenue, or the proper patrimony of the crown; which was 
very large formerly, and capable of being increaſed to a mag-' 
nitude truly formidable: for there are very few eſtates in the 
kingdom, that have not, at ſome period or other ſince the 
Norman conqueſt, been veſted in the hands of the king by 
forfeiture,. efcheat, or otherwiſe, But, fortunately. for the 
liberty of the ſubject, this hereditary landed revenue, by a. 
ſeries of improvident management, is ſunk almoſt to nothing ; 
and the caſual profits, ariſing from the other branches of the 
cenſus regalis, are likewiſe almoſt all of them alienated from the. 
crown. In order to ſupply the deficiencies. of which, we-are, 
now obliged to have recourſe to new methods of raiſing. ma- 
ney, unknown to our early anceſtors ; which methods con- 
ſtitute the king's extraordinary revenue. For, the public pa- 
trimony being got into the hands of private ſubjects, it is but 
reaſonable that private contributions ſhould ſupply the public 


ſervice. Which, though it. may perhaps fall harder upon, 


ſome individuals, whoſe anceſtors. have had no ſhare in the 


general plunder, than upon others, yet, taking the nation 


throughout, it amounts to nearly the ſame.; provided the. 
gain by the extraordinary, ſhould appear ta. be no greater tl 


the loſs by the ordinary, revenue. And perhaps, if every gen- 


x Bro, 3 tit. Idiot. 4. 
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tleman in the kingdom was to be ſtripped of ſuch of his lands 
as were formerly the property of the crown; was to be again 
ſubject to the inconveniences of purveyance and pre-emption,, 
the oppreſſion of foreſt laws, and the ſlavery of feodal tenures ; 
and was to reſign into the king's hands all his royal franchiſes 
of waifs, wrecks, eſtrays, treaſure-trove, mines, deodands, 
forfeitures, and the like; he would find himſelf a greater loſer,' 
than by paying his quota to ſuch taxes, as are neceſſary to the 
ſupport of government. The thing therefore to be wiſhed- 
and aimed at in a land of liberty is by no means the'total _ j 
abolition of taxes, which would draw after it very pernicious 
conſequences, and the very ſuppoſition of which is the height 
of political abſurdity. For as the true idea of government 
and magiſtracy will be found to conſiſt in this, that ſome fe 
men are deputed by many others to preſide over public affairs, 
ſo that individuals may the better be enabled to attend their 
private concerns ; it is neceſſary that thoſe individuals ſhould 
be bound to contribute a portion of their private gains, in 
order to ſupport that government, and reward that magiſtra- 
cy, which protects them in the enjoyment of their reſpective 
properties. But the things to be aimed at are wiſdom and 
moderation, not only in granting, but alſo in the method of 
raiſing, the neceſſary ſupplies; by contriving to do both in 
ſuch a manner as may be moſt conducive to the national wel- 
fare, and at the ſame time moſt conſiſtent with oeconomy and 
the liberty of the ſubject; who, when properly taxed, contri- 
butes only, as was before obſerved /, ſome part of his pro- 
perty, in order to enjoy the reſt, 3 


THEsE extraordinary grants are uſually called by the ſy- 
nonymous names of aids, ſubſidies, and ſupplies; and are 
granted, we have formerly ſeen *, by the commons of Great 
Britain, in parliament aſſembled : who, when they have vo- 
ted a ſupply to his majeſty, and ſettled the quantum of that 
ſupply; uſually reſolve themſelves into what is called a com- 
mittee of ways and means, to conſider the ways and, means; 
of raiſing the ſupply ſo voted. And in this committee every 
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member (though it is looked upon as the peculiar province 
of the chancellor of the exchequer) may propoſe fuch ſcheme 


of taxation as he thinks will be leaſt detrimental to the pub- 


lic, The reſolutions of this committee (when approved 

a vote of the houſe) are in general eſteemed to be (as it 

were) final and concluſive. For, though the ſupply 8 
be actually raiſed upon the ſubject till directed by an act of 
the whole parliament, yet no monied man will ſeruple to ad- 
vance to the government any quantity of ready caſh, on the 
credit of a bare vote of the houſe of commons, though'ns 


law be yet paſſed to eſtabliſh it. 


THE taxes, which are raiſed upon the ſubject, are either 
annual or perpetual. The uſual annual taxes are thoſe upon 


land and malt. 


I. Tas land tax, in it's modern ſhape, has ſuperſeded all all 


the former methods of rating either property, or perſons in 
reſpect of their property, whether by tenths or fifteenths, 
ſubſidies on land, hydages, ſcutages, or talliages ; a ſhort 


explication of which will greatly affiſt us in underſtanding 
our antient awe and hiſtory. 


— and fifteenths , were temporary aids 1 iNuing out 
of perſonal property, and granted to the king by parliament. 
They were formerly the real tenth or fifteenth part of all the 


moveables belonging to the ſubject; when ſuch moveables, 


or perſonal eſtates, were a very different and a much leſs 
conſiderable thing than what they uſually are at this day. 
Tenths are ſaid to have been firſt granted under Henry the ſe- 
cond, who took advantage of the faſhionable zeal for croifades 
to introduce this new taxation, in order to defray the ex- 
penſe of a pious expedition to Paleſtine, which he really or 
ſeemingly had projected againſt Saladine emperor of the Sa- 
racens ; whence it was originally denominated the Saladine 
tenth b. But afterwards fifteenths were more uſually granted 
than tenths, Originally the amount of theſe taxes was un- 

a A. Inſt, 77. 4. Jaſt. 34. Þ Hoved, AD. 1188. Carte, i, 719. Hume, i. 3ag. 
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certain, being levied by aſſeſſments new made at every freſh 
grant of the commons, a commiſſion for which is preferved 
by Matthew Paris?: but it was at length reduced to a cer- 
tainty in the eighth year of Edward III, when, by virtue of 
the king's commiſſion, new taxations were made of every 
townſhip, borough, and city in the kinzdom, and recorded 
in the exchequer ; which rate was, at the time, the fifteenth 
part of the value of every townſhip, the whole amounting to 
about 290000. and therefore it ſtill kept up the name of a 
fifteenth, when, by the alteration of the value of money 
and the encreaſe of perſonal property, things came to be 
in a very different ſituation, So that when, of later years, 
the commons granted the king a fifteenth, every pariſh in 
England immediately knew their proportion of it ; that is, 
the ſame identical ſum that was aſſeſſed by the ſame aid in the 
eighth of Edward III; and then raiſed it by a rate among 
themſelves, and returned it into the royal exchequer. 


Tus other antient levies were in the nature of a modern 
land tax : for we may trace up the original of that charge as 
high as to the introduction of our military tenures*; when 
every tenant of a knight's fee was bound, if called upon, to 
attend the king in his army for forty days in every year. 
But this perſonal attendance growing troubleſome in many 
reſpects, the tenants found means of compounding for it, by 
firſt ſending others in their ſtead, and in proceſs of. time by 
making a pecuniary ſatisfaction to the crown in lieu of it. 
This pecuniary ſatisfaction at laſt came to be levied by aſſeſſ- 
ments, at ſo much for every knight's fee, under the name of 
ſcutages; which appear to have been levied for the firſt time in 
the fifth year of Henry the ſecond, on account of his expe- 
dition to Toulouſe, and were then (I apprehend) mere ar- 
bitrary compoſitions, as the king and the ſubject could agree. 
But this precedent being afterwards abuſed into a means of 
oppteſſion, {by levying ſcutages on the landholders by the 
royal authority only, whenever our kings went to war, in or- 
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der to hire mercenary troops and pay their contingent expen- 
ſes) it became thereupon a matter of national complaint; 
and king John was obliged to promiſe in his magna carta*, 
that no ſcutage ſhould be impoſed without the conſent of the 
common council of the realm, This clauſe was indeed 
omitted in the charters of Henry III, where! we only find 
at ſtipulated, that ſcutages ſhould be taken as they were uſed 
to be in the time of king Henry the ſecond. Yet afterwards, 
by a variety of ſtatutes under Edward I and his grandſon 8, 
it was provided, that the king ſhall not take any aids or taſks, 
any talliage or tax, but by the common aſſent of the ** 


men and commons in parliament. 


Or the ſame nature with ſcutages upon knights· fees were 
the aſſeſſments of hydage upon all other lands, and of talliage 
upon cities and burghs*®, But they all gradually fell into 
diſuſe, . upon the introduction of ſubſidies, about the time of 
king Richard II and king Henry IV. Theſe were a tax, not 
immediately impoſed upon property, but upon perſons in re- 
ſpect of their reputed eſtates, after the nominal rate of 43. in 

the pound for lands, and 25, 6d. for goods; and far thoſe of 
aliens in a double proportion. But this aſſeſſment was alſo 
made according to an antient valuation; wherein the com- 
putation was fo very moderate, and the rental of the kingdom 
was ſuppoſed to be ſo exceeding low, that one ſubſidy of this 
ſort did not, according to ſir Edward Coke i, amount to more 
than 70000/. whereas a modern land tax at the ſame rate 
produces two millions. It was antiently the rule never to 
grant more than one ſubſidy, and two fifteenths at a time: 
- but this rule was broke through for the firſt time on a very 
prefling occaſion, the Spaniſh- invaſion in 1588; when the 
parliament gave queen Elizabeth two ſubſidies and four fif- 
 teenths. Afterwards, as money ſunk in value, more ſubſidies 
were given; and we have an inſtance in the firſt parliament 
of 1640, of the king's deſiring twelve ſubſidies of the com- 


r ſt. 4. c. 1. 14 Edw. III. ſt. a. c. 1. 
f 9 Hen, III. c. 37. ä h Madox. hift, exch. 480, 
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mons, . jevied in three years; which was looked | upon 
48 4 ſtartling propoſal : though lord Clarendon tells us *, that 
the ſpeaker, ſerjeant Glanvile, made it manifeſt to the houſe, 
how very inconſiderable a ſum twelve ſubſidies amounted to, 
by telling them he had computed what he was to pay for 
them; and when he named the ſum, he being known to be poſ- 
ſefſed of a great eftate, it ſeemed not worth any farther deli- 
beration. And indeed, upon calculation, we ſhall find, that 
the total amount of theſe twelve ſubſidies, to be raiſed in 
three years, is leſs than what is now raiſed in one year, by a 
Jand tax of two ſhillings in the pound. 


Tux grant of ſcutages, talliages, or ſubſidies by the com- 
mons did not extend to ſpiritual preferments ; thoſe being 
uſually taxed at the ſame time by the clergy themſelves in 
convocation :. which grants of the clergy were confirmed in 
parliament, otherwiſe they were illegal, and not binding; 
as the ſame noble writer obſerves of the ſubſidies granted by 
the convocation, which continued ſitting after the diſſolu- 
tion of the firſt parliament in 1640. A ſubſidy granted by 
the clergy was after the rate of 45. in the pound according 
to the valuation of their livings in the king's books ; and 
amounted, fir Edward Coke tells us, to about 20000] 
While this cuſtom continued, cenvocations were wont to fit 

as frequently as parliaments : but the laſt ſubſidies, thus 
given by the clergy, were thoſe confirmed by ſtatute 15 Car. 
IL. cap. 10. ſince which another method of taxation has ge- 
nerally prevailed, which takes in the clergy as well as the 
laity: in recompenſe for which the beneficed clergy have from 
that period been allowed to vote at the election of Knights of 
the ſhire n; and thenceforward alſo the practice of giving ec- 
cleſiaſtical ſubſidies hath fallen into total diſuſe, 


Tas lay ſubſidy was uſually raiſed. by commilioners ap- 
pointed by the crown, or the great officers of ſtate: and there- 
fore in the beginning of the civil wars between Charles I and 
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his parliament, the latter, having no other e 
to ſupport themſelves and their meaſures, introduced the 
practice of laying weekly and monthly affeſſments® of à ſpe- 
cifie ſum upon the ſeveral counties of the kingdom ; to be 
Jevied by a pound rate on lands and perſonal eſtates: which 
were occaſionally continued during the whole uſurpation, 
ſometimes at the rate of 1200007. a month, ſometimes at in- 
ferior rates o. After the reſtoration the antient method of 
granting ſubſidies, inſtead of ſuch monthly aſſeſſments, was 
twice, and twice only, renewed ; viz. in 1663, when four 
ſubſidies were granted by the temporalty, and four by the 
clergy ; and in 1670, when 8000001. was raiſed by way of 
ſubfidy, which was the laſt time of raifing ſupplies in that 
manner, For, the monthly aſſeſſments being now eftabliſhed 
by cuftom, being raiſed by commiſfioners named by parlia- 
ment, and producing a more certain revenue; from that time 
forwards we hear no more of ſubſidies, but occaſional aſſeſſ- 
ments were granted as the national emergencies required, 
Theſe periodical aſſeſſments, the ſubſidies which preceded 
them, and the more antient ſcutage, hydage, and talliage, 
were to all intents and purpoſes a land tax; and the aſſeſſments 
were ſometimes expreſsly called ſo”, Yet a popular opinion 
has prevailed, that the land tax was firſt introduced in the 
reign of king William III; becauſe in the year 1692 a new 
aſſeſſment or valuation of eſtates was made throughout the 
kingdom: which, though by no means a perfect one, had 
this effect, that a ſupply of 500000/. was equal to 15. in the 
pound of the value of the eſtates given in, And, according 
to this enhanced valuation, from the year 1693 to the pre- 
ſent, a period of above ſeventy years, the land tax has con- 
tinued an annual charge upon the ſubject; above half the 
time at 4s. in the pound, ſometimes at 35, ſometimes at 2x, 
twice 1 at 15, but without any total intermiſſion. The me- 
dium has been 3s. 34. in the pound; being equivalent to 

twenty three antient ſubſidies, and amounting annually o 


n 29 Nov. 4 Mar. 1642, Pp Com, Journ, 26 Jun, 9 Dec, 
© One of theſe bills of aſſeſſment, in 1678. 
7656, is preſerved in Scobell's r- q In the years 1732 and 1733. 
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more than a/million and an half of money. The method bf 
raiſing it is by charging a particular ſum upon each county, ac- 
cording to the valuation given in, A. D. 1692: and this ſum 
is aſſeſſed and raiſed upon individuals (their perſonal eftates, 
as well as real, being liable thereto) by commiſſioners ap- 
pointed in the act, being the principal landholders of the 
eng, and their officers. | 


II, Ts debian ene dg n 
fun of 7500004, raiſed every year by parliament, ever {ince 
1697, by a duty of 6d. in the buſhel on malt, and a propor- 
tionable ſym on certain liquors, ſuch as cyder and perry, 
which might otherwiſe prevent the conſumption of malt. 
This is under the management of the commiſſioners of the ex- 
Ciſe ; and is indeed itſelf no other than an annual exciſe, the 
nature of which ſpecies of taxation I ſhall preſently explain: 
only premiſing at preſent, that in the year 1760 an addi- 
tional perpetual exciſe of 3d. per buſhel was laid upon malt 
and in 196g 6 propontinable quciG was laid upon, cxuor ens 
perry, but new-modelled in 1766, 


| Tas perpetual taxes are, 


I. Tax cuſtoms; or the duties, toll, tribute, or tariff, pay- 
able upon merchandize exported and imported. The = 
derations upon which this revenue (or the more antient part 
of it, which aroſe, only from exports) was inveſted in the 
king, were ſaid to be two"; 1. Becauſe he gave the ſubject 
leave to depart the kingdom, and to carry his goods along with 
him. 2. the king was bound of common right to 
maintain and keep up the ports and havens, and to protect 
the merchant from pirates. Some have imagined they are 
called with us cuſtoms, becauſe they were the inheritance of 
the king by immemorial uſage and the common law, and 
not granted him by any ſtatute* : but fir Edward Coke hath 
clearly ſhewn*, that the king's firſt claim ta them was by 
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grant of parliament 3 Edw. I. though the record thereof is 
mot now extant. And indeed this is in expreſs; words con- 
feſſed by ſtatute 25 Edw. I. c. 7. wherein the king promiſes 
to take no cuſtoms from merchants, without the common 
aſſent of the realm, < ſaving to us and our heirs, the cuſtoms 
< on wools, ſkins, and leather, formerly granted to us by the 
4 commonalty aforeſaid.” Theſe were formerly called. here- 
Gitary cuſtoms of the crown; and were due on the exporta- 
tion only of the ſaid three commodities, and of none other : 
which were ſtiled the faple commodities of the kingdom, be- 
cauſe they were obliged to be brought to thoſe ports where 
the king's ſtaple was eſtabliſhed, in order to be there firſt ra- 
ted, and then exported . They were denominated in the 
bdarbarous Latin of our antient records, cuſtuma ; not con- 
fuetudines, which is the language of our law whenever ie ess 
merely uſages. The duties on wool, ſheep-ſkins or woolfells, 
and leather, exported, were called caffuma antiqua ſrve magna: 
and were payable by every merchant, as well native as ſtran- 
ger; with this difference, that merchant ſtrangers paid an 
additional toll, viz. half as much again as was paid by na- 
tives. The cu/iuma parva et nova were an impoſt of 3d. in the 
pound, due from merchant ſtrangers only, for all commodities 
as well imported as exported ; which was uſually called the 
alien's duty, and was firſt granted in 31 Edw. I.”. But theſe 
antient hereditary cuſtoms, eſpecially thoſe on wool and 
woolfelfs, came to be of little account, when the nation be- 
came ſenſible of the advantages of a home manufacture, and 
Prohibited the exportation of wool by ſtatute 11 Edw. III. c. 1. 


' THERE is alſo another very antient hereditary duty be- 
longing to the crown, called the priſage or butlerage of wines; 
which is conſiderably older than the cuſtoms, being taken no- 
tice of in the great roll of the exchequer, 8 Ric. I. ſtill ex- 
tant. Priſage was a right of taking two tons of wine from 
* Dav. 9g. couſt, which fignifies price, charge, or, 
This appellation ſeems to be derive as we have adopted it in Engliſh, teft, 


ed from the French word couſſum, or w 4 Inft, 29. | 
cont, which fignifies toll or tribute, x Madox, hiſt, exch. 526, 532. 


and owes it's own etymology to the word | 
| every 
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y ſhip importing into England twenty tons or more ; 
| which by Edward I was exchanged into a duty of 25. for 
every ton imported by merchant-ſtrangers, and called butler- 
age, becauſe paid to the king's butler J. 


 Ornxx cuſtoms payable upon exports and imports were 
diſtinguiſhed into ſubſidies, tonnage, poundage, and other 
impoſts. Subſidies were ſuch as were impoſed by parliament 
upon any of the ſtaple commodities before-mentioned, over 
and above the cuſluma antiqua et magna: tonnage was a duty 
upon all wines imported, over and above the priſage and but- 
lerage aforeſaid : poundage was a duty impoſed ad valorem, at 
the rate of 124. in the pound, on all other merchandize 
whatſoeyer: and the other impoſts were ſuch as were occa- 
ſionally laid on by parliament, as circumſtances and times 
required . Theſe diſtinctions are now in a manner forgot- 
ten, except by the officers immediately concerned in this de- 
partment ; thejr produce being in effect all blended together, 
under the one denomination of the cuſtoms, 


By theſe we underſtand, at preſent, a duty or ſubſidy paid 
by the merchant, at the quay, upon all imported as well. as 
exported commodities, by authority of parliament; unleſs 
where, for particular national reaſons, certain rewards, boun- 
ties, or drawbacks, are allowed for particular exports or im- 
ports. Thoſe of tonnage and poundage, in particular, were 
at firſt granted, as the old ſtatutes (and particulatly 1 Eliz. 
c. 19.) expreſs it, for the defence of the realm, and the 
keeping and ſafeguard of the ſeas, and for the intercourſe of 
merchandize ſafely to come into and paſs out of the ſame. 
They were at firſt uſually granted only for a ſtated term of 
years, as, for two years in 5 Ric, II-; but in Henry the fifth's 
time, they were granted him for life by a ſtatute in the third 
year of his reign; and again to Edward IV for the term of 
his life alſo : fince which time they were regularly granted to 
all his ſucceſſors, for life, ſometimes at the firſt, ſometimes 
at other ſubſequent parliaments, till the reign of Charles the 
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firſt; when, as the noble hiſtorian expreſſes it*, his miniſters 
were not ſufficiently ſolicitous for a renewal of this legal 
grant. And yet they were imprudently and unconſtitution⸗ 
ally levied and taken, without conſent of parliament, for 
fifteen years together; which was one of the cauſes of thoſe 
unhappy diſcontents, juſtifiable at firſt in too many inſtances, 
but which degenerated at laſt into cauſeleſs rebellion and 
murder. For, as in every other, ſo in this particular caſe, 
the king (previous to the commencement of hoſtilities) gave 
the nation ample ſatisfaction for the errors of his former con- 
duct, by paſſing an af ©, whereby he renounced all power in 
the crown of levying the duty of tonnage and poundage, with- 
out the expreſs conſent of parliament ; and alſo all power of 
impoſition upon any merchandizes whatever. Upon the re- 
ſtoration this duty was granted to king Charles the ſecond 
for life, and ſo it was to his two immediate ſucceſſors; but 
now by three ſeveral ſtatutes, 9 Ann. c. 6. 1 Geo. I. c. 12. 
and 3 Geo. I. c. 7. it is made perpetual and mortgaged 
for the debt of the public. The cuſtoms thus impoſed by 
parliament, are chiefly contained in two books of rates, ſet 
forth by parliamentary authority !; one ſigned by fir Har- 
bottle Grimfton, ſpeaker of the houſe of commons in Charles 
the ſecond's time; and the other an additional one ſigned by 
fir Spenſer Compton, ſpeaker in the reign of George the firſt; 

to which alſo ſubſequent additions have been made. Aliens 
pay a larger proportion than natural ſubjects, which is what 
is now generally underſtood by the aliens' duty; to be ex- 
empted from which is one principal cauſe of the frequent ap- 
plications to parliament for acts of naturalization. 


THEsE cuſtoms are then, we ſee, a tax immediately paid 
by the merchant, although ultimately by the conſumer. And 
yet theſe are the duties felt leaſt by the people; and, if pru- 
dently managed, the people hardly conſider that they pay 
them at all, For the merchant is eaſy, being ſenſible he does 
not pay them for himfelf; and the confumer, who really 


b Hiſt. Rebell. b. 3. 2 Stat, 12 Car. II. c. 4. 11 Geo. I. c. 7. 
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pays them, canfounds them with the price of the commodity: 
in the ſame manner as Tacitus obſerves, that the emperor 
Nero gained the reputation of aboliſhing the tax of the ſale 
of ſlaves, though he only transferred it from the buyer to the 
ſeller; ſo that it was, as he expreſſes it, remiſſum magtis 
&« ſhecte, quam vi: quia, cum venditor pendere juberetur, in 
« partem pretii emptoribus accreſcebat *.” But this. inconve- 
nience attends it on the other hand, that theſe impoſts, if too 
heavy, are a check and cramp upon trade; and eſpecially 
when the value of the commodity bears little or no proportion 
to the quantity of the duty impoſed. This in conſequence 
gives riſe alſo to ſmuggling, which then becomes a very lu- 
crative employment: and it's natural and moſt reaſonable 
puniſhmeng, v:z. confiſcation of the commodity, is in ſuch 
caſes quite ineffectual; the intrinſic value of the goods, which 
is all that the ſmuggler has paid, and therefore all that he 
can loſe, being very inconſiderable when compared with his 
proſpect of advantage in evading the duty. Recourſe muft 
therefore be had to extraordinary puniſhments to prevent it; 
perhaps even to capital ones: which deſtroys all proportion 
of puniſhment*', and puts murderers upon an equal footing 
with ſuch as are really guilty of no natural, but merely a 
poſitive, offence, - | 

THERE is alſo another ill conſequence attending high im- 
poſts on merchandize, not frequently conſidered, but indiſ- 
putably certain; that the earlier any tax is laid on a commo- 
dity, the heavier it falls upon the conſumer in the end : for 
every trader, through whoſe hands it paſſes, muſt have a 
profit, not only upon the raw material and his own labour 
and time in preparing it, but alſo upon the very tax. itſelf, 
which he advances to the government; otherwiſe he loſes the 
uſe and intereſt of the money which he ſo advances; To in- 
ſtance in the article of foreign paper. The merchant pays 
a duty upon importation, which he does not receive again till 
he ſells the commodity, perhaps at the end of three months. 
He is therefore equally entitled to a profit upon that duty 
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which he pays at the cuſtom-houſe, as to a profit | upon the 
original price which he pays to the manufacturer abroad; and 
conſiders it accordingly in the price he demands of the ſtati- 
aner. When the ſtationer ſells it again, he requires a profit, 
of the printer or bookſeller upon the whole ſum advanced by 
him to the merchant : and the bookſeller does not forget to 


charge the full proportion to the ſtudent or ultimate con- 


ſumer; who therefore does not only pay the original duty, 
but the profits of theſe three intermediate traders, who have 


ſucceſſively advanced it for him. This might be carried 
much * mechanical, or more complicated, branch 


of trade. 


II. Dix EC TTV oppoſite in it's nature to this is the exciſe 


duty; which is an inland impoſition, paid ſometimes upon 


the conſumption of the commodity, or frequently upon the 
retail ſale, which is the laſt ſtage before the conſumption. 
This is doubtleſs, impartially ſpeaking, the moſt oeconomical 
way of taxing the ſubject: the charges of levying, collecting, 
and managing the exciſe duties being conſiderably leſs in 
proportion, than in other branches of the revenue. It alſo 
renders the commodity cheaper to the conſumer, than charg- 
ing it with cuſtoms to the ſame amount would do; for the 
reafon juſt now given, becauſe generally paid in a much later 
ſtage of it. But, at the ſame time, the cigour and arbitrary 
proceedings of exciſe-laws ſeem hardly compatible with. the 
temper of a free nation. For the frauds that might be com- 


mitted in this branch of the revenue, unleſs a ſtrict watch is - 


kept, make it neceſſary, wherever it is eſtabliſhed, to give the 
officers a power of entring and ſearching the houſes of ſuch as 
deal in exciſeable commodities, at any hour of the day, and, 
in many caſes, of the night likewiſe. And the proceedings 
in caſe of tranſgreſſions are ſo ſummary and ſudden, that a 
man may be convicted in two days time in the penalty of 
many thouſand pounds by two commiſſioners or juſtices o 
the peace; to the total excluſion of the trial by jury, and dis. 


— of the common law. For which reaſon, though lord 
Clarendon 
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Clarendon tells ust, that to his knowlege the earl of Bed- 
ford (who was made lord treaſurer by king Charles the firſt, 
to oblige his parliament) intended to have ſet up the exciſe 

in England, yet it never made a part of that unfortunate 
prince's revenue; being firſt introduced, on the model of the 
Dutch prototype, by the parliament itſelf after it's rupture 
with the crown. Yet ſuch was the opinion of, it's general 
unpopularity, that when in 1642 © aſperſions were caſt by 
malignant perſons upon the houſe of commons, that they 
e intended to introduce exciſes, the houſe for it's vindication 
e therein did declare, that theſe rumours were falſe and ſcan- 
« galous ; and that their authors ſhould be apprehended and 
« brought to condign puniſhment). It's original | eſtab- 
liſbment was in 1643, and it's progreſs was gradual ; being 
at firſt laid upon thoſe perſons and commodities, where it was 
ſuppoſed the hardſhip would be leaſt inne. viz. the 
makers and venders of beer, ale, cyder, and perry * , and the 
royaliſts at Oxford ſoon followed the example of their brethren 
at Weſtminſter by impoſing a ſimilar duty; both ſides pro- 
teſting that it ſhould be continued no longer than to the end 
of the war, and then be utterly aboliſhed i. But the parlia- 
ment at Weſtminſter ſoon after impoſed it on fleſh, wine, 
tobacco, ſugar, and ſuch a multitude of other commodities, 
that it might fairly be denominated general: in purſuance of 
the plan laid down by Mr Pymme (who ſeems to have been 
the father of the exciſe) in his letter to fir John Hotham , 
ſignifying, “ that they had proceeded in the exciſe to many 


£ Hiſt, b. 3. 

b Com, Journ. 8 OR, as: 

i The. tranſlator and continyator of 
Petavius's chronological hiſtory (Lond. 
1659. fol.) informs us, that it was firſt 
moved for, 28 Mar, 1643, by Mr 


Prynne, And it appears from the jour- 


nals of the commons that on that day the 
houſe reſolved itſelf into a committee to 
conſider of raiſing money, in conſequence 
of which the exciſe was afterwards voted, 
But Mr Prynne was not a member 6f 


pacliagapnt till 7 Nov, 1648; and pube 


| Lihed in 1654, © A proteſtation againft 
the illegal, deteſtable, and oft-con- 


« Jernned tax and extortion of exciſe 
« in general.“ It is probably therefore 
a miſtake of the printer for Mr Pymme, 


| who was intended for chancellor of the 


exchequer under the earl of Bedford, 
(Lord, Clar. b. 7.) 
* Com. Journ, 17 May 1643. 
1 Lord Clar. b. 7. 
m 30 May 1643. Dugdale of the 
troubles, 1 20. 
2 c would 
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not with the ſame circumſtances of arbitrary ftriftneſs with 


which no friend to his country would wiſh to ſee farther 
encreaſed, | | 
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would be neceſſary to uſe the people to it by hade an 
little.” And afterwards, when the nation had been accuſ- 
tomed to it for a ſeries of years, the ſucceeding champions of 
liberty boldly and openly declared the impoſt of exciſe to 
« be the moſt eaſy and indifferent levy that could be laid 
upon the people: and accordingly continued it during 


the whole uſurpation. Upon king Charles's return, it hay 


ing then been long eſtabliſhed and it's produce well known, 
ſome part of it was given to the crown, in 12 Car. II. by wa 

of pyrchaſe (as was before obſerved) for the feodal fenures 
and ober oppreſſive parts of the hereditary revenue. But, 
from itt firſt original to the preſent time, it's very name has 
been odidus to the people of England. It has nevertheleſs 
been imppſed on abundance of 'other commodities in the 
reigns of king William III, and every fucceeding prince, 
to ſupport the enormous expenſes occaſioned by our wars on 
the continent. Thus brandies and other ſpirits are now ex- 
ciſed at the diſtillery; printed ſilks and linens, at the printer's ; 
ſtarch and hair powder, at the maker's ; gold and filver wire, 
at the wiredrawer's ; all plate whatſoever, firſt in the hands 
of the vendor, who pays yearly for a licence to ſell it, and 


afterwards in the hands of the occupier, who alſo pays an an- 


nual duty for having it in his cuſtody ; and coaches and other 
wheel carriages, for which the occupier is excifed ; though 


regard to plate and coaches, as in the other inſtances. To 
theſe we may add coffee and tea, chocolate and cocoa paſte, 
for which the duty is paid by the retailer ; all artificial wines, 


commonly called. ſweets ; paper and paſteboard, firſt when 


made, and again if ſtained or printed; malt as before-men- 
tioned ; vinegars; and the manufacture of glaſs; for all 
which the duty is paid by the manufacturer; hops, for which 
the perſon that gathers them is anſwerable; candles and ſoap, 


the vendor's ; and leather and ſkins, at the tanner's. A lift, 


u Ord. 14 Avg, 1649, ©, 50. Scobell. 72, Stat, 6gh, c. 19, Scobell, 453. 
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which are paid for at the maker's ; malt liquors brewed tor 
fale, which are exciſed at the brewery ; cyder and perry, at 
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III. I PROCEED n to a third 8 = that 
upon falt ; Which is another diſtinct branch of his majeſty's 
extraordinary revenue, and conſiſts in an exciſe of 3s. 4 d. 
per buſhel impoſed, upon all ſalt, by ſeveral ſtatutes of king 
William and other ſubſequent reigns, This is not generally 
called an exciſe, becauſe under the management of different 
commiſſioners : but the commiſſioners of the ſalt duties have 
by ſtatute 1 Ann. c. 21. the ſame powers, and muſt obſerve 
the ſame regulations, as thoſe of other exciſes. This tax 
had uſually been only temporary ; but by ſtatute 26 Geo. 1. 
c. 3. was made perpetual, 


IV. norman very ' conſiderable branch of the revenue is 
levied with greater chearfulneſs, as, inſtead of being a bur- 
den, it is a manifeſt advantage to the public. I mean the 
poſt-office, or duty. for the carriage of letters. As we have 
traced the original of the exciſe to the parliament of 1643, ſo 
it is but juſtice to obſerve that this uſeful invention owes it's 
firſt le IS eſtabliſhment to the ſame aſſembly. It is true, 
there exiſted poſt-maſters in much earlier.times : but I appre- 
hend their buſineſs was confined to the furniſhing of poſt- 
horſes to perſons who were deſirous to travel expeditiouſly, 
and to the diſpatching of extraordinary pacquets upon ſpecial 
occaſions, King James I originally erected a poſt- office un- 
der the contfoll of one Matthew de Queſter or de I' Equeſter 
for the conveyance of letters to and from foreign parts; 
which office was afterwards claimed by lord Stanhope ® „but 
was confirmed and continued to William Frizell and Tho- 
mas Witherings by king Charles I, 4. D. 1632, for the 
better accommodation of the Engliſh merchants v. In 1635, 
the ſame prince erected a letter- office for England and Scot- 
land, under the direction of the ſame Thomas Witherings, 
and ſettled certain rates of poſtage, But this extended 
only to a few of the principal roads, the. times of carriage 
were uncertain, and the poſt-maſters on each road were re- 
quired to furniſh him with horſes at the rate of 21 d. a mile. 


© Latch, Rep. 87. q Lid. 659, 20 Rym. 192. 
P 19 Rym. Feed, 38 5. by 
Vor. I, | W Witherings 
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Witherings was ſuperſeded, for abuſes in the execution of 


both his offices, in 1640 ; and they were ſequeſtered into the 
hands of Philip Burlamachy, to be exerciſed under the 
care and overſight of the king's principal ſecretary of ſtate .. 
On the breaking out of the civil war, great confufions and in- 
terryptions were neceſſarily occaftoned-m the conduct of the 
letter- office. And, about that time, the outline of the pre- 
ſent more extended and regular plan ſeems to have been con- 
eeĩved by Mr. Edmond Prideaux, who was appointed attor- 
ney general to the commonwealth after the murder of king 
Charles. He was chairman of a committee in 1642 for con. 
fidering what rates ſhould be ſet upon inland letters; and. 
afterwards appointed poſt-maſter by an ordinanee of both the 


houſes , in the execution of which office he firſt eſtabliſhed 


a weekly conveyance of letters into all parts of the nation *; 


thereby ſaving to the public the charge of maintaining poſt 
maſters, to the amount of 7000 J. per annum. And, his 


own emoluments being probably very confiderable, the com- 


mon council of London endeavoured to ere& another poſt- 
office in oppoſition to his; till checked by a reſolution of the 
commons , declaring, that the office of poſt-maſter is: and 
ought to be in the ſole power and diſpoſal of the parliament, 
"This office was afterwards farmed by one Manley. in x654 *. 
But, in 1657, a regular poſt-office was erected by the autho- 
rity of the protector and his parliament, upon nearly the 
Tame model as has been ever ſince adopted, with the fame 
rates of poſtage as were continued till the reign of queen 
Anne. After the reſtoration a ſimilar office, with ſome 
improvements, was eſtabliſhed by ſtatute 12 Car. II. c. 35. 
but the rates of letters were altered,. and ſome farther regula- 


tions added, by the ſtatutes ꝙ Ann, c. 10. 6 Geo. I. c. 21. 


26 Geo. II. c. 12. 5 Geo. III. c. 25. & 7 Geo. III. c. 50. 
and penalties were enacted, in order to confine the carriage 
of letters to the public office only, except in ſome few caſes : 

2 proviſion, which is abſolutely neceſlary ; for nothing but 


* 20 Rym. 429. w Did. 21 Mar. 1649. 

Com. Journ. 28 Mar. 1642. * Scobell. 358. 
id. 7 Sept. 1644. | 7 Com, Journ, 9 June 3657 Sco⸗- 

% Nd. 21 Mar, 1649. ; bell. 514, 
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an excluſive right can ſupport an office of this ſort: many 
rival independent offices would only ſerve to ruin one ano- 
ther. The privilege of letters coming free of poſtage, to 
and from members of parliament, was claimed by the houſe 
of commons in r660, when the firſt legal ſettlement of the 
preſent poſt- office was made*; but afterwards dropped* upon 
a private aſſurance from the crown, that this privilege ſhould 
be allowed the members d. And accordingly a warrant was 
conſtantly iſſued to the poſt-maſter-general* , directing the 
allowance thereof, to the extent of two ounces in weight : 
ll at length it was expreſsly confirmed by ſtatute 4 Geo. III. 
c. 243 which adds many new regulations, rendered neceſſary 
by the great abuſes crept into the practice of franking; 
whereby the annual amount of franked letters had gradually 
increaſed, from 23600 J. in the year 1715, to 170700 f. in 
the year 17630 There cannot be deviſed a more eligible 
method, than this, of raiſing money upon the ſubject: for 
therein both the government and the people find a mutual 
benefit. The government acquires a large revenue; and the 
people do their buſineſs with greater eaſe, expedition, and 
cheapneſs, than they would be able to do if no ſuch tar (and 
of courſe no ſuch office) exiſted. | 


v. Arirrn branch of the FEY revenue conſiſts in 
the ſtamp duties, which are a tax impoſed upon all parch- 
ment and paper whereon any legal proceedings, or private in- 
ſtruments of almoſt any nature whatſoever, are written ; and 
alſo upon licences for retailing wines, of all denominations z 
upon all almanacks, news- papers, advertiſements, cards, 
dice, and pamphlets containing leſs than ſix ſheets of paper. 
Theſe impoſts are very various, according to the nature of 
the thing ſtamped, riſing gradually from a penny to ten 
pounds. This is alſo a tax, which though in ſome inſtances 
it may be heavily felt, by great] y increaſing the expenſe of all 
mercantile as well as legal proceedings, yet (if moderately 
impoſed) is of ſervice to the public in general, by authenti- 


2 Com. Jours, 17 * 1660. C Thid. 26 Feb. 1734. 
2 Bid. 22 Dec. 1660. 4 Lid. 28 Mar. 1764. 


d id. 16 Apr, 1733. 
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cating inſtruments, and rendering it much more difficult than 
formerly to forge deeds of any ſtanding; ſince, as the officers 
of this branch of the revenue vary their ſtamps frequently, 
by marks perceptible to none but themſelves, a man that 
would forge a deed of king William's time, muſt know and 
be able to counterfeit the ſtamp of that date alſo, In France 
and ſome other, countries the duty is laid on the contract it- 
ſelf, not on the inſtrument in which it is contained; as, with 
us too, (beſides the ſtamps on the indentures) a tax is laid by 
ſtatute 8 Ann.c.g. on every apprentice-fee; ; of 69. in the Neun. 
if it be 50/. or under, and 1s. in the pound, if a greater ſurn : 
but this tends to draw the ſubject into a thouſand nice diſ- 
quiſitions and diſputes concerning the nature of his contract, 
'and whether taxable or not ; in which the farmers of the re- 
venue are ſure to have the advantage. Our general method 
anſwers the purpoſes of the ſtate as well, and conſults the 
eaſe of the ſubject much better. The firſt inſtitution of the 
ſtamp duties was by ſtatute 5 & 6 W. & M. c. 21. and they 
have ſince in many inſtances been increaſed to five times 
their Me amount, 


VI. A $1xTH branch is the duty upon houſes and win- 
dows. As early as the conqueſt mention is made in domeſ- 
day book of fumage or fuage, vulgarly called ſmoke farthings; 
which were paid by cuſtom to the king for every chimney 
in the houſe. And we read that Edward the black prince 
{ſoon after his ſucceſſes in France) in imitation of the Eng- 
liſh cuſtom, impoſed a tax of a florin upon every hearth in 
his French dominions f, But the firſt parliamentary eſta- 
bliſhment of it in England was by ſtatute 13 & 14 Car, II. 
C. 10. whereby an hereditary revenue of 2 5. for every hearth, 
in all houſes paying to church and poor, was granted to the 
king for ever. And, by ſubſequent ſtatutes, for the more 
regular aſſeſſment of this tax, the conſtable and two other 
ſubſtantial inhabitants of the pariſh, to be appointed yearly, 
(or the ſurveyor, appointed by the crown, together with 
ſuch conſtable or other public officer) were, once in every 


© Sp, of L. b. xiii, c. 9. | f Mod, Un, Hil, xxiii, 463, Spelm. 
ä | Oloſſ. tit, Fuage, 
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year, En to view the inſide of every houſe in the pa- 
riſn. But, upon the revolution, by ſtatute 1 W. & M. ſt. 1. 
c. 10. hearth- money was declared to be not only a great 
<« oppreſſion to the poorer fort, but a badge of ſlavery upon 
<« the whole people, expoſing every man's houſe to be en- 
« tered into, and ſearched at pleaſure, by perſons unknown 
« to him; and therefore, to erect a laſting monument of 
« their majeſties' goodneſs in every houſe in the kingdom, 
ce the duty of hearth-money was taken away and aboliſhed.” 
This monument of goodneſs remains among us to this day: 
but the proſpect of it was ſomewhat darkened, when in fix 
years afterwards by ſtatute 7 W. III. c. 18. a tax was laid 
upon all houſes (except cottages) of 2s. now advanced to 3s. 
per houſe, and a tax alſo upon all windows, if they exceed- 
ed nine, in ſuch houſe. Which rates have been from time 
to time ꝭ varied, being now extended to all windows exceed- 
ing ſix; and power is given to ſurveyors, appointed by the 
crown, to inſpect the outſide of houſes, and alſo to paſs 
through any houſe two days in the year, into any court or 
yard to inſpect the windows there. 


VII. Taz ſeventh branch of the extraordinary perpetual. 
revenue is the duty ariſing from licences to hackney coaches 
and chairs in London, and the parts adjacent. In 1654 two 
hundred hackney coaches were allowed within London, 
Weſtminſter, and fix miles round, under the direction of the 
court of aldermen b. By ſtatute 13 & 14 Car, II. c. 2. four 
hundred were licenſed ; and the money ariſing thereby was 
applied to repairing the ſtreets *, This number was increaſed 
to ſeven hundred by ſtatute 5 W. & M. c. 22. and the du- 
ties veſted in the crown: and by the ſtatute g Ann. c. 23. and 
other ſubſequent ſtatutes for their government *, there are 
now a thouſand licenſed coaches and four hundred chairs, 
This revenue is governed by commiſſioners of it's own, and 


& Stat, 20 Geo. II. c. 3. 31 Geo, II. k 10 Ann. c. 19. F. 158. 12 Geo. I. 
c. 22. 2 Geo. III. c. 8. 6 A1 7 III. c. 15. 7 Geo. III. c. 44. 10 Geo, III. 
c. 38. c. 44. 11 Geo. III. c. 24. 28. 12 Geo. 

h Scobcll, 313. III. c. 49. 
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is, in truth a benefit to the ſubject; as the expenſe of it is 
felt by no individual, and it's neceſſary regulations have eſta- 
bliſhed a competent juriſdiction, whereby a very refractory 
race of men may be kept in ſome tolerable order, 


VIII. Taz eighth and laſt branch of the king's extraordi. 
nary perpetual revenue is the duty upon offices and penſions; 
conſiſting in a payment of 15. in the pound (over and above 
all other duties) out of all ſalaries, fees, and perquiſites, of 

offices and penſions payable by the crown. This highly po- 
pular taxation was impoſed by ſtatute 31 Geo. II. c. 22. and 
is under the direction of the commiſſioners of the land tax. 


THE clear neat produce of theſe feveral branches of the 
reyenue, after all charges of collecting and management paid, 
amounts at preſent annually to about ſeven millions and a 
quarter ſterling ; beſides more than two millions and a quar- 
ter raiſed by the land and malt tax. How theſe immenſe 
ſums are appropriated, is next to be conſidered. And this 
1s, firſt and principally, to the payment of the intereſt of the 
national debt, 


In order to take a clear and comprehenſive view of the na- 
ture of this national debt, it muſt firſt be premiſed, that after 
the revolution, when our new connections with Europe in- 
troduced a new ſyſtem of foreign politics, the expenſes of the 
nation, not only in ſettling the new eſtabliſhment, but in 
maintaining long wars, as principals, on the continent, for the 
ſecurity of the Dutch barrier, reducing the French monar- 
chy, ſettling the Spaniſh ſucceſſion, ſupporting the houſe of 
Auſtria, maintaining the liberties of the Germanic body, and 
other purpoſes, increaſed to an unuſual degree: inſomuch 
that it was not thought adviſable to raiſe all the expenſes of 
any one year by taxes to be levied within that year, leſt the 
unaccuſtomed weight of them ſhould create mur murs among 
the people. It was therefore the policy of the times to anti- 
cipate the revenues of their poſterity, by borrowing immenſe 
ſums far the current ſervice of the ſtate, and to lay no more 
taxes upon the ſubje than would ſuffice to pay the annual 
intereſt of the ſums ſo borrowed ; | by this means converting 


the 


/ 
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the principal debt into a new ſpecies af property, transferable 
from one man to another at any time and in any quantity, 
A ſyſtem which ſeems to have had it's otiginal in the ſtate of 
Florence, A. D. 1344 : which government then owed about 
60000 . ſterling: and, being unable to pay it, formed the 
principal into an aggregate ſum, called metaphorically a 
mount or bank, the ſhares whereof were transferrable like our 
ſtocks, with intereſt at 5 fer cent. the prices varying accord- 
ing to the exigencies of the ſtate! This laid the foundation 
of what is called the national debt: for a few long annuities 
created in the reign of Charles IT. will hardly deſerve that 
name. And the example then ſet has been ſo cloſely followed 
during the long wars in the reign of queen Anne, and ſince, 
that the capital of the national debt, (funded and unfunded) 
amounted in January 1771 to above 140, ooo, ooo J. to pay 
the intereſt of which, and the charges for management, 
amounting annually to upwards of four millions and an half, 
the extraordinary revenues juſt now enumckated (excepting 
only the land- tax and annual malt-tax) are in the firſt place 
mortgaged, and made perpetual by parliament. Perpetual, 
I ay ; but ſtill redeemable by the ſame authority that im- 
poſed them: which, if it at any time can pay off the ca- 
pital, will aboliſh thoſe taxes which are raiſed to diſcharge 
the intereſt, 


By this means the quantity of property in the kingdom is 
greatly encreaſed in idea, compared with former times; yet, 
if we coolly conſider it, not at all encreaſed in reality, We 
may boaſt of large fortunes, and quantities of money in the 
funds, But where does this money exiſt ? It exiſts only in 
name, in paper, in public faith, in parliamentary ſecurity : 
and that is undoubtedly ſufficient for the creditors of the pub- 
lic to rely on. But then what is the pledge, which the pub- 
lic faith has pawned for the ſecurity of theſe debts? The land, 
the trade, and the perſonal induſtry of the ſubject ; from 
which the money muſt ariſe that ſupplies the ſeveral taxes. 


In theſe therefore, and theſe only the property of the public 


Pro tem pere, pro ſpe, pro commodo, minuitur eorum pretium atque augiſcit. Ares 
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| ereditors does really and intrinſically exiſt : and of courſe 
the land, the trade, and the perſonal induftry of individuals, 
are diminiſhed in their true value juſt ſo much as they are 
pledged to anſwer, If A's income amounts to 100 J fer an- 
num; and he is ſo far indebted to B, that he pays him 501 
fer annum for his intereſt; one half of the value of A's pto- 
perty is transferred to B the creditor, The creditor's pro- 
perty exiſts in /the demand which he has upon the debtor, 
and no where elſe ; and the debtor is only a truſtee to his 
creditor for one half of the value of his income, In ſhort, 
the property of a creditor of the public conſiſts in a certain 
portion of the national taxes: by how much therefore he is 
| the richer, by ſo much the nation, which pays theſe taxes, 
is the poorer. | 


Tre only advantage, that can reſult to a nation from 
public debts, is the increaſe of circulation by multiplying 
the caſh of the kingdom, and creating.a new ſpecies of cur- 
reney, aſſignable at any time and in any quantity; always 
therefore ready to be employed in any beneficial undertaking, 
by means of this it's transferrable quality ; and yet producing 
ſome profit even when it lies idle and unemployed. A certain 
proportion of debt ſeems therefore to be highly uſeful to a 
trading people; but what that proportion is, it is not for me 
to determine. Thus much is indiſputably certain, that the 
preſent magnitude of our national incumbrances very far ex- 
ceeds all calculations of commercial benefit, and is productive 
of the greateſt inconveniences. For, firſt, the enormous 
taxes, that are raiſed upon the neceſſaries of life for the pay- 
ment of the intereſt of this debt, are a hurt both to trade and 
manufactures, by raiſing the price as well of the artificer's ſub- 
ſiſtence, as of the raw material, and of courſe, in à much 
greater proportion, the price of the commodity itſelf, Nay, 
the very increaſe of paper- circulation itſelf, when extended 
beyond what is requiſite for commerce or foreign exchange, 
has a natural tendency to increaſe the price of proviſions as 
well as of all other merchandize. For, as it's effect is to 
multiply the cafh of the kingdom, and this to ſuch an extent 
that much muſt remain unemployed, that caſh (which is the 

univerſal 
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vniverſal meaſure of the reſpective values of all other commo- 
dities) muſt neceſſarily ſink in it's own value e, and every 
thing grow comparatively dearer. Secondly, if part of this 
debt be owing to foreigners, either they. draw out of the king- 
dom annually a conſiderable quantity of ſpecie for the intereſt 3 
or elſe it is made an argument to grant them unreaſonable 
privileges in order to induce them to reſide here, Thirdly, 
if the whole be owing to ſubjects only, it is then charging 
the active and induſtrious ſubject, who pays his ſhare of the 
taxes, to maintain the indolent and idle creditor who receives 
them. Laſtly, and principally, it weakens. the internal 
ſtrength of a ſtate, by anticipating thoſe reſources which 
+ ſhould be reſerved to defend it in caſe of neceffity. The in- 
tereſt we now pay for our debts would be nearly ſufficient to 


maintain any war, that any national motives could require. 
And if our anceſtors in king William's time had annually , ' 


paid, fo long as their exigencies laſted, even a leſs ſum than 
we now annually raiſe upon their accounts, they would in the 
time of war have borne no greater burdens, than they have be- 
queathed to and ſettled upon their poſterity in time of peace; 

and might have been eaſed the inſtant the exigence was oyer. 


TRE reſpective produces of the ſeveral taxes beforemen- 
tioned were originally ſeparate and diſtin funds; being ſe- 
curities for the ſums advanced on each ſeveral tax, and for 
them only. But at laſt it became neceſſary, in order to avoid 
confuſton, as they multiplied yearly, to reduce the number 
of theſe ſeparate funds, by uniting and blending them toge- 
ther; ſuperadding the faith of parliament for the general ſe- 
curity of the whole. So that there are now only three capi- 
tal funds of any account, the aggregate fund, and the general 
fund, fo called from ſuch union and addition; and the fouth 
ſea fund, being the produce of the taxes appropriated to pay 
the intereſt: of ſuch part of the national debt as was advanced 
by that company and it's annuitants. Whereby the ſeparate 
funds, which were thus united, are become mutual ſecuri- 
ties for each other; and the whole produce of them, thus 
aggregated, nadie to pay ſuch intereſt or annuities as were 


n See Pag. 276, 
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formerly charged upon each diſtin fund; the faith of the 
legiſlature being moreover engaged to 2 any caſual 
deficiencies. | 


Tur pk Hi Ae? = and other. taxes, which are to ſup- 
port theſe funds, depending on contingencies, upon exports, 
imports, and conſumptions, muſt neceſſarily be of a very un- 
certain amount ; but they have always been conſiderably more 
than was ſufficient to anſwer the charge upon them. The 
ſurpluſſes therefore of the three great national funds, the ag. 
gregate, general, and ſouth ſea funds, over and above the 
intereſt and annuities charged upon them, are directed by ſta- 
tute 3 Geo, I. c. 7. to be carried together, and to attend the 
diſpoſition of parliament; and are uſually denominated the 
ſmking fund, becauſe originally deſtined to ſink and lower 
the national debt. To this have been ſince added many 
other intire duties, granted in ſubſequent years; and the an- 
nual intereſt of the ſums borrowed on their reſpective credits 
is charged on and payable out of the produce of the ſinking 
fund. However the neat ſurpluſſes and ſavings, after all de- 
ductions paid, amount annually to a very conſiderable ſum 
particularly in the year ending at Chriſtmas 1768, to almoſt 
two millions of money. For as the intereſt on the national 
debt has been at ſeveral times redyced, (by the conſent of 
the proptietors, who had their option either to lower their 
intereſt-or be paid their principal) the ſavings from the ap- 
propriated revenues muſt needs be extremely large. This 
ſinking fund is the laſt reſort of the nation; it's only domeſ- 
tic reſource, on which muſt chiefly depend all the hopes we 
can entertain of ever diſcharging or moderating our incum- 
brances. And therefore the prudent application of the large 
ſums, now ariſing from this fund, is a point of the utmoſt 
importance, and well worthy the ſerious attention of parlia- 
ment; which was thereby enabled, in the year 1765, to re- 

duce above two millions fterling of the public debt; and 
about three millions in the three ſucceeding years, | 


Bur, before any part of the aggregate fund (the ſurpluſſes 


whereof are one of the chief ingredients that fam the ſinking 
| fund) 
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fund) can be applied to diminiſh the principal of the publie 
debt, it ſtands mortgaged by parliament to raiſe an annual ſum 
for the maintenance of the Ying s houſhold and the civil lift, 

For this purpoſe, in the late reigns, the produce of certain 
branches of the exciſe and cuſtoms, the poſi-office, the duty 
on wine licences, the revenues of the remaining crown lands, 
the profits ariſing from®courts of juſtice, (which articles in- 
clude all the hereditary revenues of the crown) and alſo a 
clear annuity of 120,000 J. in money, were ſettled on the king 
for life, for the ſupport of his majeſty's houſhold, and the 
honour and dignity of the crown. And, as the amount of 
| theſe ſeveral branches was uncertain, (though in the laſt 
reign they were computed to have ſometimes raiſed almoſt a 
million) if they did not ariſe annually to 800,000 l. the par- 
liament engaged to make up the deficiency, But his preſent 
majeſty having, ſoon after his acceſſion, ſpontaneouſly ſigni- 
fied his conſent, that his own hereditary revenues might be fo 
diſpoſed of as might beſt conduce to the utility and fatisfac- 
tion of the public, and having graciouſly accepted the limited 
ſum of 800,000 /. per annum for the ſupport of his civil lift 
(and that alſo charged with three life annuities, to the late 
princeſs of Wales, the late duke of Cumberland, and the 
princeſs Amalie, to the amount of 77, ooo J.) the ſaid heredi- 
tary and other revenues are now carried into and made a part of 
the aggregate fund, and the aggregate fund is charged with 
the payment of the whole annuity to the crown of 800, ooo J. 

per annum v. Hereby the revenues themſelves, being put under 
the ſame care and management as the other branches of the 
public patrimony, produce more and are better collected than 
heretofore; and the public is a gainer of upwards of 100,000 7, 
per annum by this diſintereſted bounty of his majeſty. The 
civil liſt, thus liquidated, together with the four millions and 
and an half, intereſt of the national debt, and the two mil- 
lions produced from the ſinking fund, make up the ſeven mil- 
lions and a quarter er annum, neat money, which were be- 
fore ſtated to be the annual produce of our perpetual taxes; 
beſides the immenſe, though uncertain, ſums ariſing from 
the annugl t taxes on land and malt, but which at an average, 


u Stat, 1 Geo, III. c. 1. 


may 
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may be calculated at more than two millions and a quarter ; 
and, added to the preceding ſum, make the clear produce of 
the taxes, excluſive of the charge of collecting, which ate 


raiſed yearly on the people of this country, amount to near 
mw millions ſterling. 


Tux expenſes defrayed by the eiviMiſt are thoſe that in any 
auge relate to civil government; as, the expenſes of the 
Houſhold ; all ſalaries to officers of ſtate, to the judges, and 
every of the king's ſervants ; the appointments to foreign em- 
baſſadors; the maintenance of the queen and royal family; 
the king's private expenſes, or privy purſe; and other very 
numerous outgoings, as ſecret ſervice money, penſions, and 
other bounties: which ſometimes have ſo far exceeded the re- 
venues appointed for that purpoſe, that application has been 
made to parliament to diſcharge the debts contracted on the 
civil liſt; as particularly in 1724, when one million was 
granted for that purpoſe by the ſtatute 11 Geo. I. c. 17. and 


in 1769, when half a million was appropriated to the like 
uſes, by the ſtatute g Geo. III. c. 34. 


Tux civil 1ſt is indeed properly the whole of the King's 
revenue in his own diſtinct capacity; the reſt being rather the 
revenue of the public, or it's creditors, though collected and 
diſtributed again, in the name and by the officers of the 
crown: it now ſtanding in the ſame place, as the hereditary 
income did formerly; and, as that has gradually diminiſhed, 
the parliamentary appointments have encreaſed. The whole 
revenue of queen Elizabeth did not amount to more than 
600,000 l. a year *: that of king Charles-I was ? 800,000 /, 
and the revenue voted for king Charles II was 2 1,200,000 . 
though complaints were made (in the firſt years at leaſt) that 
it did not amount to ſo much”. But it muſt be obſerved, 
that under theſe ſums were included all manner of public ex- 
penſes; among which lord Clarendon in his ſpeech to the 
parliament computed, that the charge of the navy and land 
forces amounted annually to 800,000 l. which was ten times 


o Lord Clar. continuation. 163. q Bid. 
p Com, Journ, 4 Sept, 1660, r 1b:d, 4 Jun, _ Lord Clar. iid, 


more 
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more than before the former troubles . The ſame revenue, 
ſubject to the ſame charges, was ſettled, on king James II.: 
but by the encreaſe of trade, and more frugal management, it 
amounted on an average to a million and half per annum, 
(beſides other additional cuſtoms, granted by parliament *, 
which produced an annual revenue of 400,0004.) out of 
which his fleet and army were maintained at the yearly ex- 
penſe of “ 1, 100, oo0 J. After the revolution, when the parli- 
ament took into it's own hands the annual ſupport of the 
forces both maritime and military, a civil liſt revenue was 
ſettled on the new king and queen, amounting, with the 
hereditary duties, to 700,000 J. per annum; and the ſame 
was continued to queen Anne and king George I 1. That 
of king George II, we have ſeen, was nominally augmented 
to * 800,000 J. and in fact was conſiderably more: but that 
of his preſent majeſty i is expreſsly limited to that. ſum. And 
upon the whole it is doubtleſs much better for the crown, and 
alſo for the people, to have the revenue ſettled upon, the mo- 
dern footing rather than the antient, For the crown ; be- 
cauſe it is more certain, and collected with greater eaſe : for 
the people; becauſe they are now delivered from the feodal 
hardſhips, and other odious branches of the prerogative. And 
though complaints have ſometimes been made of the encreaſe 
of the civil liſt, yet if we conſider the ſums that have been 
formerly granted, the limited extent under which it is now 
eſtabliſhed, the revenues and prerogati ves given up in lieu of 
it by the crown, the numerous branches of the preſent royal 
family, and (above all) the diminution of the value of money 
compared with what it was worth in the laſt century, we 
muſt acknowlege theſe complaints to be void of any rational 
foundation ; and that it is impoſſible to ſupport that dignity, 
which a king of Great Britain ſhould maintain, with an 
income in any degree leſs: than what | is now eſtabliſhed by 
parliament, 


* 


* Lord Clar, 165. * Com. Journ, 14 Mar, 1701. 
e Stat, 1 Jac, H. e. 1. y Ibid. 17 Mar, 170. 11 Aug. 1714, 
id. c. 3. & 4. 2 Stat. 1 Ceo, II. c. 1. 
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Tun Gniſhes eee into the fiſcal prerogatives of 
the king ; or his revenue, both ordinary and extraordinary. 
We have therefore now chalked out all the principal outlines 
of this vaſt title of the law, the ſupreme executive magiſtrate, 
or the king's majeſty, conſidered in his ſeveral capacities and 
Points of view. 'But, before we entirely diſmiſs this ſubject, it 
may not be improper to take a ſhort comparative review of the 
power of the executive magiſtrate, or prerogative of the crown, 
as it ſtood in former days, and as it ſtands at preſent. And we 
cannot but obſerve, that moſt of the laws for aſcertaining, li- 
miting, and reſtraining this prerogative have been made within 
the compaſs of little more than a century paſt ; from the peti- 
tion of right in 3 Car. I. to the preſent time. So that the pow - 
ers of the crown are now to all appearance greatly curtailed and 
diminiſhed ſince the reign of king James the firſt: particularly, 
by the abolitionof theſtar chamber and high commiſffion courts 
in the reign of Charles the firſt, and bythe diſclaiming of mar- 
tial law, and the power of levying taxes on the ſubject, by the 
ſame prince: by the diſuſe of foreſt laws for a century paſt: and 
by the manyexcellent provifions enacted under Charles the ſe- 
cond; eſpecially the abolition of military tenures, purveyance, 
and pre-emption ; the habeas corpus act; and the act to prevent 
the diſcontinuance of parliaments for above three years: and, 
ſince the revolution, by the ſtrong and emphatical words in 
which our liberties are aſſerted in the bill of rights, and act of 
ſettlement; by the act for triennial, ſince turned into ſeptenni- 
al, elections; by the excluſion of certain officers from the houſe 
of commons; by rendering the ſeats of the judges permanent, 
and their ſalaries independent; and by reſtraining the kingꝰs 
pardon from obſtructing parliamentary impeachments. Be- 
ſides all this, if we conſider how the crown is impoveriſhed and 
tripped of all it's antient revenues, ſo that it greatly depends 
on the liberality of parliament for it's neceſſary ſupport and 
maintenance, we may perhaps be led to think, that the ballance 
1s inclined pretty ſtrongly to the popular ſcale, and that the ex- 
ecutive magiſtrate has neither independence nor power enough 
left, to form that check upon the lords and commons, * 
the founders of our conſtitution 2 
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1 Bur, . is to be conſidered, that every 
prince, in. the firſt parliament after his acceflion, has by = 
uſage a truly royal addition to his hereditary revenue ſettled 
upon him for his life; and has never any occaſion to apply to 
parliament, for ſupplies, but upon ſome public neceſſity of the 
whole realm. This reſtores to him that conſtitutional inde- 
pendence, which at his firſt acceſſion ſeems, it muſt be on- 
ed, to be wanting. And then, with regard to power, we 
may find perhaps that the hands of government are at leaſt 
ſufficiently ſtrengthened; and that an Engliſh monarch is now 
in no danger of being overborne by either the nobility or the 
people. The inftruments of power are not perhaps ſo open 
and avowed as they formerly were, and therefore are the leſs 
liable to jealous and invidious reſlections; but they are not the 
weaker upon that account. In ſhort, our national debt and 
taxes (beſides the inconveniences. beforementioned) have alſo 
in their natural conſequences thrown ſuch a weight of power 
into the executive ſcale of government, as we cannot think 
was intended by our patriot anceſtors; who gloriouſſy ſtrug- 
gled for the abolition of the then formidable parts of the pre- 
rogative, and by an unaccountable want of foreſight eſta- 
dliſhed this ſyſtem in their ſtead. The entire collection and 
management of ſo vaſt a revenue, being placed in the hands 
of the crown, have given riſe to ſuch a multitude of new of- 
ficers, created by and removeable at the royal pleaſure, that 
they have extended the influence of government to every cor- 
ner of the nation. Witneſs the commiſſioners, and the mul- 
titude of dependents on the cuſtoms, in every port of the 
kingdom ; the commiſſioners of exciſe, and their numeroys 
ſubalterns, in every inland diftri& ; the poſt-maſters, and their 
ſervants, planted in every town, and upon every public road; 
the commiſſioners of the ſtamps, and their diſtributors, which 
are full as ſcattered and full as numerous; the officers of the 
ſalt duty, which though a ſpecies of exciſe and conducted in 
the ſame manner, are yet made a diſtinct corps from the or- 
dinary managers of that revenue; the ſurveyors of houſes and 

windows, the receivers of the land tax; the managers of lot- 
teries ; and the commiſſioners of hackney coaches; all which 


Are 
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are either mediately or immediately appointed by the crown, 


and removeable at pleafurewithout any reaſon aſſigned: theſe, 


it requires but little penetration to ſee, muſt give that pow 
er, on which they depend for ſubſiſtence; an influence moſt 


amazingly extenſive. To this may be added the frequent op- 


4 portunities of conferring particular obligations, by preference 
in loans, ſubſcriptions, tickets, remittances, and other mo- 
ney- tranſactions, which will greatly increaſe this influence; 

and that over thoſe perſons whoſe attachment, on account of 
their wealth, is frequently the moſt deſirable. All this is che 


natural, though pertiaps the unforeſeen, conſequence of erect. 


ing our funds of credit, and to ſupport them eſtabliſhing our 
preſent perpetual taxes : the whole of which is entirely new 


ſince the reſtoration in 1660; and by far the greateſt part 


fince the revolution in 1688. And the fame may be ſaid with 
regard to the officers in our numerous army, and the places 
vrhich the army has created. All which put together give 
the executive power fo perſuaſive an energy with reſpect to 


the perſons themſelves, and ſo prevailing an intereſt with 


their friends and families, as will phy” make mares 
the loſs of external prerogative, | 


Bur, though this profuſion of offices mould hive no eſe 
on individuals, there is ſtill another newly acquired branch of 
power; and that is, not the influence only, but the force of 
a diſciplined army: paid indeed ultimately by the people, but 
immediately by the crown: raiſed by the crown, officered by 
the crown, commanded by the crown. They are kept on 
foot it is true only from year to year, and that by the power 


of parliament : but during that year they muſt by the nature 
of our conſtitution, if raiſed at all, be at the abſolute difpoſal 
of the crown. And there need dut few words to demonſtrate 


how great a truſt is thereby repoſed in the prince by his peo- 
ple. A truſt, that is more than equivalent to a nn 
little troubleſome 6 8 


ADD to all this, that, beſides the civil liſt, the immenſe 


revenue of almoſt ſeven millions ſterling, which is annually | 


paid to the creditors of the public, or carried to the ſinking 
fund 
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fund, is firſt depoſited in the royal exchequer, and thence 
iſſued out to the reſpective offices of payment. This revenue 
the people can never refuſe to raiſe, becauſe it is made per- 
petual by act of parliament : which alſo, when well conſi- 
dered, will appear to be a truſt of great delicacy and high 


Uron the whole therefore I think it is clear, that, what- 
ever may have become of the nominal, the real power of tho 
crown has not been too far weakened by any tranſactions in 
the laſt century, Much is indeed given up; but much is 
alſo acquired, The ſtern commands of prerogative have 
yielded to the milder voice of influence: the ſlaviſh and ex- 
ploded doctrine of non-refiſtance has given way to a military 
eſtabliſnment by law; and to the diſuſe of parliaments has 
ſucceeded a parliamentary truſt of an immenſe perpetual re- 
venue, When, indeed, by the free operation of the ſinking + 
fund, our national debts ſhall be leſſened; when the poſture 
of foreign affairs, and the univerſal introduction of a well 
planned and national militia, will ſuffer our formidable army 
to be thinned and regulated; and when (in conſequence of 

all) our taxes ſhall be gradually reduced; this adventitious 
power of the crown will ſlowly and imperceptibly diminiſh, 
as it lowly and imperceptibly roſe, But, till that ſhall hap- 
pen, it will be our ſpecial duty, as good ſubjects and good 
Engliſhmen, to reverence the crown, and yet guard againſt - 
corrupt and ſervile influence from thoſe wha are intruſted 
with it's authority; to be loyal, yet free; obedient, and yet 
independent; and, above every thing, to hope that we may 
long, very long, continue to be governed by a ſovereign, 
who, in all thoſe public acts that have perſonally, proeeeded 
from himſelf, hath manifeſted the higheſt veneration for the 
free conſtitution of Britain; hath already in more than one 
inſtance remarkably ſtrengthened it's outworks; and will 
therefore never harbour a thought, or adopt a perſuaſion, in 
any the remoteſt degree detrimental to public liberty. 
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CHAPTER THE NINTH, 


'Or SUBORDINATE MAGISTRATES. 


N a farmer” chapter of theſe commentaries. * we diſtin- 
guiſhed magiſtrates into two kinds; ſupreme, or thoſe in 


whom the ſovereign power of the ſtate reſides ; and ſubor- 


dinate, or thoſe who act in an inferior ſecondary ſphere. We 
Have hitherto conſidered, the former kind only, namely, the 
ſupreme legiſlative power or parliament, and the ſupreme 
executive power, which is the king : and are now to proceed 
to enquire into-the rights and duties of the raren, 
dinate magiſtrates. | 


Au herein we are not to inveſtigata the powers and du- 
ties of his majeſty's great officers of ſtate, the lord treaſurer, 
lord chamberlain, the principal ſecretaries, or the like; be- 
cauſe I do not know that they are in that capacity in any con- 
ſiderable degree the objects of our laws, or have any very im- 
portant ſhare of magiſtracy conferred upon them : except that 
the ſecretaries of ſtate are allowed:the power of commitment, 
in order ta bring offenders to trial v. Neither ſhall J here 
treat of the office and authority of the lord chancellor, or 
the other judges of the ſuperior courts of juſtice ; becauſe 
they will find a more proper place in the third part of theſe 
commentaries, Nor ſhall [enter into any minute diſquiſitions, 
with regard to the rights and dignities of mayors and alder- 


2 ch. 2. pag. 146. Camb. 143. f Med. . SX. 34% 
d 1. Leon. 70, 2 Leen, 175, Carth, 291, 


men; 
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men, or other magiſtrates of particular corporations; becauſa 
theſe are mere private and ſtrictly municipal rights, depend- 
ing entirely upon the domeſtic conſtitution of their reſpective 
franchiſes, But the magiſtrates and officers; whoſe rights 
and duties it will be proper in this chapter to conſider, are 
ſuch as are generally in uſe and have a juriſdiction and au- 
thority diſperſedly throughout the kingdom: which are, prin- 
cipally, ſheriffs ; coroners ; juſtices of the peace; conſta- 
bles; ſurveyors of highways ; and overſeers of the poor, 
In treating of all which I ſhall enquire into, firſt, their an- 
tiquity and original; next, the manner in which they are ap- 
pointed and may be removed; and laſtly, their rights and 
duties, And firſt of ſheriffs, 


I. Taz ſheriff is an officer of very great antiquity in this 
kingdom, his name being derived from two Saxon words, 
cine ZENEFA, the reeve, bailiff, or officer of the ſhire, 
He is called in Latin vice- et, as being the deputy of the 
earl or comes; to whom the cuſtody of the ſhire is faid ta 
have been committed at the firſt diviſion of this kingdom into 
counties, But the earls in procefs of time, by reaſon of 
their high employments and attendance on the king's perſon, 
not being able to tranſact the buſineſs of the county, were | 
delivered of that burden ©; reſerving to themſelves the ho- 
nour, but the labour was laid on the ſheriff, So that now. 
the ſheriff does all the king's buſineſs in the county; and 
though he. be ſtill called wice-comes, yet he is entirely inde. 
pendent of, and not ſubject to the earl; the king by his let- 
ters patent committing cu/todiam comitatus to the ſheriff, and 
him alone. 


SHERIFFS were formerly choſen by the inhabitants of the 
ſeveral counties. In cofifirmation of which it was ordained 
by ſtatute 28 Edw. I. c. 8. that the people ſhould have elec- 
tion of ſheriffs in every ſhire, where the ſhrievalty is not of 
inheritance, For antiently in ſome counties the ſheriffs were 
hereditary ; as I apprehend they were in Scotland till the ſta- 
tute 20 Geo. II. c. 43; and ſtill continue in the county of 


e Dalton of ſheriffs. c. 1. 
X 2 Weſtmor- 
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Weſtmorland to this day: the city of London having alſo 
the inheritance of the Thrievaley of Middleſex veſted in their 
body by charter a. The reaſon of theſe popular elections is 
aſſigned in the ſame ſtatute, c. 13. that the commons 
« might chuſe ſuch as would not be a burthen to them.“ 
And herein appears plainly a ſtrong trace of the democrati- 
cal part of our conſtitution; in which form of government. it 
is an indiſpenſable requiſite, that the people ſhould chuſe 
their own magiſtrates . This election was in all probabi- 
lity not abſolutely yeſted in the commons, but required the 
royal approbation, For in the Gothic conſtitution, the judges. 
of their county courts (which office is executed by our 
ſheriff) were elected by the people, but confirmed by the king: 
and the form of their election was thus managed; the peo- 
ple, or incolae territorii, choſe twelve electors, and they 
- nominated three perſons, ex quibus rex unum confirmabat *. : 

But, with us in England, theſe popular elections, growing 
tumultuous, were put an end to by the ſtatute g Edw, II. ſt. 

2. which enacted, that the ſheriffs ſhould from thenceforth 
be aſſigned by the chancellor, treaſurer, and the judges ; as 
being perſons in whom the ſame truſt might with confidence 
be repoſed. By ſtatutes 14 Edw. III. c. 7. 23 Hen. VL. 
c. 8. and 21 Hen. VIII. c. 20. the chancellor, treaſurer, 
preſident of the king's council, chic juſtices, and chief ha- 
ton, are to make this election; and that on the morrow of 
All Souls in the exchequer. And the king's letters patent, 
appointing the new ſheriffs, uſed commoitly to bear date the 
ſixth day of November *, The ſtatute of Cambridge, 12. 
Ric, II. c. 2. ordains, that the chancellor, treaſurer, keeper 
of the privy ſeal, ſteward of the king's houſe, the king's 
chamberlain, clerk of the rolls, the juſtices of the one bench 
and the other, barons of the exchequer, and all other that 
Mall be galled to ordain, name, or make juſtices of the peace, 
fheriffs, and other officers of the king, ſhall be ſworn to act 
indifferently, and to name no man that ſueth. to be put in 
office, but ſuch only as they ſhall judge to be the beſt and moſt 
ſufficient, And the cuſtom now is (and has been. at leaſt 
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ever Bon the time of Forteſcue b, who was chief juſtice and 
chancellor to Henry the ſixth) that all the judges, together 
with the other great officers, meet in the exchequer chamber 
on the morrow of All Souls yearly, (which day is now altered 
to the morrow of St. Martin by the laſt act for abbreviating 
Michaelmas term) and then and there propoſe three perſons to 
the king, who afterwards appoints one of them to be 
ſheriff. This cuſtom, of the twelve judges propoſing three 
perſons, ſeems borrowed from the Gothic conſtitution be- 
fore-mentioned ; with this difference, that among the Goths 
the twelve nominors were firſt elected by the people them- 
ſelyes. And this uſage of ours at it's firſt introduction, I 
am apt to believe, was founded upon ſom: ſtatute, though 
not now to be found among our printed laws: firſt, becauſe 
it is materially different from the direction of all the ſtatutes 
before mentioned; which it is hard to conceive that the 
judges would have countenanced by their concurrence, or 
that Forteſcue would have inſerted in his book, unleſs by the 
authority of ſome ſtatute: and alſo, becauſe a ſtatute is ex- 
preſsly referred to in the record, which fir Edward Coke tells 
nisj he tranſcribed from the council book of 3 March, 34 
Hen. VL and which is in ſubſtance as follows. The king had 
of his own authority appointed a man ſheriff of Lincoln- 
ſhire, which office he refuſed to take upon him : whereupon 
the opinions of the judges were taken, what ſhould be done 
in this behalf, And the two chief juſtices, fir John Forteſ- 
cue and fir John Priſot, deliyered the unanimous opinion of 
them all; << that the king did an error when he made a perſon” 
© ſheriff, that was not choſen and preſented to him aceord- 
ing to the fatute ; that the perſon refuſing was liable to 
* no fine for diſobedience, as if he had been one of the three . 
<« perſons choſen according to the tenor of the Hatute; that 
they would adviſe the king to have recourſe to the three per- 
* ſons that were choſen according to the /atute, or that ſome” 
** other thrifty man be intreated to occupy the office for this 
year; and that, the next year, to eſchew ſuch inconveni- 
* ences, the order of the /tatute in this behalf made be ob- 
** ſerved.” But notwithſtanding this unanimous reſolution of 
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all the judges of England, thus entered in the N book, 

and the ſtatute 34 & 35 Hen. VIII. c. 26, $61. which ex- 
preſsly recognizes this to be the law of the land, ſome of 
our writers have affirmed, that the king, by his prerogative, 
may name whom he leaſes to be ſheriff, whether choſen by 
the judges or no. This is grounded on a very particular caſe 
in the fifth year of queen Elizabeth, when, by reaſon of the 
plague, there was no Michaelmas term kept at Weſtminſter; 
ſo that the judges could not meet there in craſtino animarum 
to nominate the ſheriffs : whereupon the queen named them 
herſelf, without ſuch previous aſſembly, appointing for the 

moſt part one of two remaining in the laſt year's liſt*, And 

this cafe, thus circumſtanced, is the only authority in our 
books for the making theſe extraordinary ſheriffs. It is true, 
the reporter adds, that it was held that the queen by her pre- 
rogative might make a ſheriff without the election of the 
judges, non ob/tante aliquo flatuto in contrarium : but the doc-. 
trine of non obfante's, which ſets the prerogative above the 
laws, was effectually demoliſhed by the bill of rights at the 
revolution, and abdicated Weſtminſter-hall when king James 
abdicated the kingdom. However, it muſt be acknowleged, 
that the practice of occaſionally naming what are called 

pocket-ſheriffs, by the ſole authority of the crown, hath uni- 

formly ,continued to the reign of his preſent majeſty ; in 
which, I believe, few (if any) inſtances have occurred, | 


SHERIFF, by virtue of ſeveral old ſtatutes, are to conti- 
nue in their office no longer than one year; and yet it hath 
been ſaid that a ſheriff may be appointed durante bene placits, 
or during the king's pleaſure; and fo is the form of the royal 
writ”, . Therefore, till a new ſheriff be named, his office 
cannot be determined, unleſs by his own death, or the de- 
miſe of the king ; in which laſt caſe it was ufual for the 
ſucceſſor to ſend a new writ to the old ſheriff ® : but now by 
ſtatute 1 Ann, ſt, 1. c. 8. all officers appointed by the pre- 
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eeding king may hold their offices, for fix months ar th 
king's demiſe, unleſs ſooner diſplaced by the ſucceſſor, We 
may farther obſerve, that by ſtatute 1 Ric. II. c. x1, no man, 
that has ſerved the office of ſheriff for one year, can be 
compeſſed to ſerve the fame again within three years after. | 


Ws ſhall End it is of the utmoſt importance to have the 
ſheriff appointed according to law, when we confider his 
power and duty. Theſe are either as'a judge, as the keeper 
of the king's peace, as a miniſterial officer of the ſuperior 
courts of juſtice, or as the king's bailiff. 


In his judicial capacity he is to hear and determine all 
cauſes of forty ſhillings. value and under, in his county 
court, of which more in it's proper place: and he has alſo 
a judicial power in divers other civil caſes . He is likewiſe 
to decide the elections of knights of the ſhire, (ſubject to the 
control of the houſe of commons) of coroners, and of ver- 
derors; to judge of the qualification of voters, and to return 
{ſuch as he Wal determine to be duly electet. 


As the keepet of the King's peace, both by comimion law 
and ſpecial conimiſfion, he is thefirſt man in the county, and 
ſuperior in rank to any nobleman therein, during his office ?, 
He may apprehend, and commit to priſon, all perſons who 
break the peace, or attempt to break it: and may bind an 
one in arecognizance to keep the king's peace. He may, an 
is bound ex officio to, purſue, and take all traitors, murderers, 
felons, and other miſdoers, and commit them to gabi forſafe 
cuſtody, He is alſo to defend his county againft any of the | 
King's enemies when they come into the land: and for this 
purpoſe, as well as for keeping the peace and purſuing felons, 
he may command all the people of his county to attend him, 
which is called the pe commtarus, br power of the county 1 : 
which ſummons every perfon above fifteen years old, and un- 
der the degree of a peer, is bound to attend upon warning, 


© Dalt, e. 4. q Dalt, c. 95. 
# Koll. Rep, 2 37. r Lamb, Eiren. 315. 


X 4 under 


244 The Riour s Bees 
under pain of fine and impri iſonment*. But though the 
s Werif is thus the pri conſervator of the peace In his 
county, 4 by the expre $ directions of che great charter, 
he, together with the conſtable, coronet, and certain other 
© officers of the king, are forbidden to hold any pleas of the 
crown, or, in other words, to try any eriminal offence. 
For it would be highly unbecoming, that the executioners of 
juſtice ſhould be alſo the judges; ſhould impoſe, as well AS 
levy, fines and amercements ; ſhould one day condemn a 
man to death, and perſonally execute him the next, Nei- 
ther may he 20 as an ordinary juſtice of the peace dur- 
ing the time of his office : for this would be equally incon- 
fiſtent ; he being in many reſpects the ſervant of eie | 


Ix his miniſterial capacity the ſheriff is bound to execute 
all proceſs iſſuing from the king's courts of juſtice, In the 
commencement of civil cauſes, he is to ſerve the writ, to 
arreſt, and to take bail; when the cauſe comes to trial, he 
muſt ſummon and return the j jury; when it is determined, ä 
he muſt ſee the judgment of the court carried into execution, 
In criminal matters, he alſo arreſts and impriſons, he re- 
turns the jury, he bas the cuſtody of the delinquent, and he 
executes the ſentence of the court, PR it n to 


death itſelf. 


As the king's bailiff, it is « bis buſineſs to preſerve the rights 
of the king within his bailiwick; for ſo his county is fre 
quently called in the writs ; a word introduced by the princes 
of the Norman line; in imitation of the French, whoſe 
territory is divided into bailiwicks, as that of England into 
counties”, He muſt ſeiſe to the king's uſe all lands devolved 
to the crown by attainder or eſcheat ; muſt levy all fines and 
forfeitures ; muſt ſeiſe and keep all waifs, wrecks, eſtrays, 
and the like, unleſs they be granted to ſome ſubject; and 
muſt alſo collect the king's rents within his bailiwick, if 
cammanded by proceſs from the exchequer *, x 
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| To Sent wei ebe ffs the thr has al. 
him many inferior officers ; an under-ſheriff, 'bailiffs, and 
 gaolees ; who muſt neither bas. fell, nor farm their offices, 
on forfeiture of 500 U . 


Tux under-ſheriff uſually performs all the duties of the 
office; a very few only excepted, where the perſonal pre- 
ſence of the high-ſheriff is neceſſary. But no under-ſherif 
ſhall abide in his office aboye one year :; and if he does, by 
ſtatute 23 Hen, VI. c. 8. he forfeits 40 © a very large penalty 
in thoſe early days. And no under- ſheriff or ſheriff's officer 
ſhall practice as an attorney, during the time he continues in 
ſuch office *: for this would be a great inlet to partiality and 
oppreſſion. But theſe ſalutary regulations are ſhamefully 
evaded, by practiſing in the names of other attorneys, and 
putting in ſham deputies by way of nominal under-ſhe- 
riffs: by reaſon of which, ſays Dalton o, the under-ſheriffs 
and bailiffs do grow ſo cunning in their ſeveral places, that 
they are able to deceive, and it may well be feared that 
many of them do deceive, both the king, the high-ſheriff, 
| and the Founty, | 


 Baittrys, or ſheriff's officers, are either bailiffs of hun- 
dreds, or ſpecial bailiffs. Bailiffs of hundreds are officers 
appointed over thoſe reſpective diſtricts by the ſheriffs, to 
collect fines therein; to ſummon juries ; to attend the judges 
and juſtices at the aſſiſes, and quarter ſeſſions; and alſo to 
execute writs and proceſs in the ſeveral hundreds, But, as 

theſe are generally plain men, and not thoroughly ſkilful.in 
this latter part of their office, that of ſerving writs, and 
making arreſts and executions, it is now uſual to join ſpecial 
bailiffs with them ; who are generally mean perſons employed 
by the ſheriffs on account only of their adroitneſs and dex- 
terity in hunting and ſeiſing their prey, The ſheriff being an» 
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ſwerable for the miſdemeſnors of theſe bailiffs, they ate 
cherefore ufually bound in an obligation for the due Execy. 
ton bf their office, ind thence are called bound-baiftffs; 
. which the eonitnon people Have cortupted into a much more 
homely appellation, | a þ obs 3, WITTE 7! Th I. 


 GaoLtks ate alfo the ſervants of the Meriff; and he muſt 
be reſponſible for theit conduct. Their buſineſs is to keep 
fafely all ſuch perſons as are cgmmitted to them by lawful 
Warratit ; and, if they ſuffer any ſuch to eſcape, the ſheriff 
ſhall anſwer it to the Ling. if it be a criminal matter; or, 
in 2 civil caſe, to the party injured e. And to this end the 
ſheriff mult 4 have lands ſufficient within the county to an- 
ſwer the king and his people. The abuſes of gaolers and 
ſheriffꝰs officets toward the unfortunate perſons in their cuſ- 
toly art well reſtrained and guarded againft by ſtatute 34 
Ceo, II, c. 28. | | 


Te vaſt expenſe, which cuſtom had introduced in ſerv- 
ing the office of high-ſheriff, was grown ſuch a burthen to 
the ſubject, that it was enacted, by ſtatute 13 & 14 Car, 
II. c. 21. that no ſheriff ſhould keep any table at the afliſes, 
except for his own family, or give any preſents to the judges 
or their ſervants, or have more than forty men in livery ; 
yet, for the ſake of ſafety and decency, he may not have 
leſs than twenty men in England and twelve in Wales ; up- 
on forfeiture, in any of theſe cafes, of 2000. | | 


„ 


e Dalt. c. 118. 4 Rep. 34 14 Car. II. e. 21. 7. 

d Stat. 9 Edw, II. fl. 2. 2 Edw, III. c. 4. © 2 fut. 31. 4 Inft. 271. 

4 E c. 9. 5 Edw. III. c. 4. 13 & f 4 Rep 57. 
| there 


Ch. 9. of "PERSONS. 347 

there are alſo particular coronets for county of Eng- 

land]; uſually four, but ſometimes fix, and ſotnetimes fewer t. 
This officer ® is of equal antiquity with the ſheriff; and 
was ordained together with him to keep the peace, when the 
earls gave up their wardſhip of the county, 02, 


He is ſtill choſen. by all the freeholders in the county court, 
as by the policy of our antient laws the ſhetiffs, and con- 
ſervators of the peace, and all other officers were, who were 
concerned in matters that affected the liberty of the people; 
and as verderors of the foreſt ſtil] are, whoſe buſineſs it is to 
ſtand between the prerogative and the ſubject in the exetu- 
tion of the foreſt laws. For this purpoſe there is a writ at. 
common law de coronatore eligends*: in wheh it is expreſely 
commanded the ſheriff, * quad talem eligi fuciat, qui melius 
&« 2 ſciat, et velit, et poſſit, officio illi intendere.” And, in ot- 
der to effect this the more ſurely, it was enacted by the ſta- 
tute! of Weſtm. 1. that none but lawful and diſcreet knights 
ſhould be choſen ; and there was an inſtance in the 5 Edw. 
III. of a man being removed from this office, becauſe he 
was only a merchant *. But it ſeems it is now ſufficient if a 
man hath lands enough to be made a knight, whether he be 
really knighted or not“: for the coroner ought to have an 
eſtate ſufficiefſt to maintain the dignity of his office, and 
anſwer any fines that may be fet upon him for his miſbeha- 
viour®; and if he hath not enough to anſwer, his fine ſhall 
be levied on the county, as a puniſhment for electing an in- 
ſufficient officer . Now indeed, through the culpable neg- 
lect of gentlemen of property, this office has been ſuffered 
to fall into diſrepute, and get into low and indigent hands: 
ſo that, although formerly no cotoners would condeſcend 
to be paid for ſerving their country, and they were by the 
aforeſaid ſtatute of Weſtm. 1, expreſsly forbidden to take a 
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reward, under pain of great forfeiture to the kin ;- yet 
ſor many years paſt they have only deſired to be choſen for 
the fake of their perquiſites : being allowed: fees for their 
attendance by the ſtatute 3 Hen. VII. c. 1. which fir Ed- 
ward Coke complains of heavily s ; though fince has time 
* Fw have been much men © | 


' Ta: coroner is choſen for life: det may be Natel, 
either by being made ſheriff, or choſen verderor, which are 
offices incompatible with the other; or by the king's writ de 
coronatore exonerande, for a cauſe to be therein aſſigned, as 
that he is engaged in other buſineſs, is incapacitated by 
Fears or ſickneſs, hath not a ſuffieient eſtate in the county, 
or lives in an inconvenient part of it. And by the ſtatute 
25 Geo. II. c. 29. extortion, neglect, or miſbehaviour, are 
alſo made cauſes of removal. | 


„Tun office and power of a coroner are alſo, like thofe of 
a ſheriff, either judicial or miniſterial ; but principally judi- 
cial. This is in great meaſure aſcertained by ſtatute 4 Edw. 
I, de officto coronatoris ; and conſiſts, firſt, in enquiring, when 
any perſon is ſlain, or dies ſuddenly, or in priſon, concern- 
ing the manner of his death. And this muſt be © ſuper vi- 
« ſum corporis t; for, if the body be not found, the coroner 
cannot fit", He muſt alſo fit at the very place where the 
death happened; and his enquiry is made by ajury from four, 
five, or ſix of the neighbouring towns, over whom he is to 
preſide. If any be found guilty by this inqueſt of murder, 
he is to commit to priſon for farther trial, and is alſo to en- 
quire concerning their lands, goods and chattels, which are 
forfeited thereby: but, whether it be murder or not, he muſt. 
__ whether any deodand has accrued to the king, or the 


4 2 Inft, 210. bv therein, © de corpore delifti conflare - 
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Jond of the franchiſe; by this - death : and muſt certify the | 
whole of this inquiſition to the court of king's bench, or the 
next aſſiſes. Another branch of his office is to enquire con- 
cerning ſhipwrecks ;. and certify whether wreck or not, and 
who is in poſſeſſion of the goods. Concerning treaſure trove, 
he is alſo to enquire who were the finders, and where it is, 
and whether any one be ſuſpected of having found and con- 
cealed a treaſure; and that may be well perceived (fait 
« the old ſtatute of Edw, I.) where one liveth riotouſfy, 
& haunting tayerns, and hath done fo of long time:“ where- 
upon he might be attached, and held to bail, upon 
ſuſpicion only. | 3 
f | (6..:33 VA 
Taz miniſterial office of the coroner is only as the ſherifPs 
ſubſtitute, For when juſt exception can be taken to the 
ſheriff, for ſuſpicion of partiality, (as that he is intereſted in 
the ſuit, or of kindred to either plaintiff or defendant) the 
proceſs muſt then be awarded to the coroner, inſtead of the 
ſheriff, for execution of the king's writs *. 


III. Tas next ſpecies of ſubordinate magiſtrates, whom 
I am to conſider, are juſtices of the peace; the principal of 
whom is the cu/os rotulorum, or keeper of the records of the 
county. The common law hath ever had a ſpecial care and 
regard for the conſervation of the peace; for peace is the 
very end and foundation of civil ſociety, And therefore, 
before the preſent conſtitution of juſtices was invented, there 
were peculiar officers appointed by the common law for the 
maintenance of the public peace. Of theſe ſome had, and 
ſtill have, this power annexed to other offices which they 
hold; others had it merely by itſelf, and were thence named 
cyſtades or conſervatores pacis, Thoſe that were fo virtute 
Hcii ſtill continue: but the latter ſort are ſuperſeded by the 
modern Julices. 
Tre king s majeſty is, by his office and dignity royal, 
the principal conſervator of the peace within all his domini- 
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ons ; and may glue authority to any ather to ſee the peace 
kept, and to puniſh ſuch as break it: hence it is 

called the king's peace... The lod chancellor or keeper, the 
lord treaſurer, the lord high ſteward of England, the lord 
mareſchal, and lord high: conſtable of England (when any 
ſuch. officers are in being) and all the juſtices of the court of 
king's bench (by virtue of their offices) and the maſter of 
the rolls (by preſcription) are general conſervators of the 
peace throughout the whole kingdom, and may commit alt 
| breakers of it, or bind them in recognizances to keep it“: 
the other judges are only ſo. in their awn courts, The co 
ner is alſo a conſervator of the peace within his own coun- 
ty7; as is alſo the ſheriff*; and both of them may take a 
reeognizance or ſecurity for the peace, Conſtables, tything- | 
men, and the like, ars alſo confer vators of the peace within 
their own juriſdictions; and may apprehend all breakers of 
the peace, and commit _ till ere 


keeping it“. 


Tnosx that were, without any office, ſimply and merely 
conſervators of the peace, either claimed that power by pre- 
ſeription o; or were bound to exerciſe it by the tenure of 
their lands“; or, laſtly, were choſen by the freeholders in 
full county court before the ſheriff ; the writ for their elec- 
tion directing them to be choſen © de probioribus et potentiori- 
& bus comitatus ſui in cuſtodes pacis . But when queen Iſabel, 
the wife of Edward II, had contrived to depoſe her huſband 
by a forced reſignation of the crown, and had ſetup his ſon 
Edward III in his place; this, being a thing then without 
example in England, it was feared would much alarm the 
people: eſpecially as the old king was living, though hur- 
ried about from caſtle to caſtle; till at laſt he met with an 
untimely death. To prevent therefore any riſings, or other 
diſturbance of the peace, the new king ſent writs to all the 
ſheriffs in England, the form of which is preſerved by Tho- 
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| nas Walkin am“, giving a plauſible account of the man. 

| ner of his 0 taining the crown; to wit, that it was d 
2 Patris beneplacito: a nd wi chal thal commanding „ ſhexi 


that the peace be k ept tt rou ;hout his bajliwick, on pain 
peril of Tibetans and FI of life and limb. 1 * 


few weeks after the date of theſe writs, it was ordained in 
parliament , that, for the better maintaining and keeping of 
the peace in eyery county, good men and lawful, which were 
no maintainers of evil, or barretors in the country, ſhould 
be aſſigned to keep the peace. And in this manner, and u 
on this occaſion, was the election of the conſervators of " & 
peace taken from the people, and given to the king b; this 
aſſignment being conſtrued to be by the king's commiſiion®” 
But ſtill they were called only conſervators, wardens, or 
keepers of the peace, till the ſtatute 34 Edw. III. c. 1. gave 


them the power of trying felonies ; and then they acquired 
the more tionorable appellation of juſtices, 


THESE juſtices are appointed by the king's ſpecial com- 
miſfion under the great ſeal, the form of which was ſettled 
by all the judges, A. D. 1590". This appoints them all *, ; 
jointly and ſeverally, to keep the peace, and any two or 
more of them to enquire of and determine felonies and other 
miſdemefnors : in which number ſome particular juſtices, or 
one of them, are directed to be always included, and no bu- 
fineſs to be done without their preſence; the words of the 
commiſſion running thus, um aliquem veſtrum, A. B. 
C. D. Cc. unum effs volumus ;” whence the perſons fo nam- 
ed are uſually called juſtices of the quorum. And formerly it 
was cuſtomary to appoint only a ſelect number of juſtices, 
eminent for their fill and diſcretion, to be of the guo- 
rum; but now the practice is to advance almoſt all of them 
to that dignity, naming them all over again in the guorum 
clauſe, except perhaps only ſome one inconfiderable perſon 
for the ſake of propriety : and no exception is now allowable, 


e Hiſt, A. D. 1327. j Lamb, 23. 
f Stat. x Edw, III. c. 16. i Jbid. 43. 
8 Lamb, 20. k See the form itſelf, Lamb. 35s 
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for not expreſſing in the form of warrants, Gt, that the juſtic# 
who iſſued them is of the guorum i. When any juſtice in- 
tends to act under this commiſſion, he ſues out a writ of des" 
ditmus potefiatem, from the clerk of the crown in chancery, 
empowering certain perſons therein named, to adminiſter the 
uſual caths to Nin; which done, he is at liberty to ack, | 
; 


'Tovcnn the number and qualifications of theſe jefiiois; 3 
it was ordained by ſtatute 18 Edw. III- c. 2. that tts or 
three, of the beſt reputation in each county ſhall be afligned | 
to be keepers of the peace. But theſe being found rather too 
few for that purpoſe, it was provided by ſtatute 34 Edw, III. 
c. 1. that one lord, and three, or four, of the moſt worthy. 
men in the county, with ſome learned in the law, ſhall be 
made juſtices in every county. But afterwards the number af 
juſtices, through the ambition of private perſons, became o 
large, that it was thought neceſſary by ſtatute 12 Ric. IT, c. 10. 
and x4Ric.IE.c.11. to reſtrain them at firſt to ſix, and afterwards 
to eight only. But this rule is now diſregarded, and the cauſe , 
ſeems to be(as Lambard obſerved longago *) that the growing 
number of ſtatute laws, committed from time to time to the 
charge of juſtices of the peace, have occaſioned alſo (and very 
zeaſonably) their encreaſe to a larger number. And, as to. 
their qualifications, the ſtatutes juſt cited direct them to be 
of the beſt reputation, and moſt worthy men in the county: 
and the ſtatute 13 Ric. II. c. 7. orders them to be of the 
moſt ſufficient knights, eſquires, and gentlemen of the law. 
Alſo by ftatute 2. Hen. V. ſt. 1. c. 4. and R. 2. c. 1, they 
muſt be reſident in their ſeveral counties. And becauſe, 
| contrary to theſe ſtatutes, men of ſmall ſubſtance had crept 
into the commiſſion, whoſe poverty made them both cove- 
tous and contemptible, it was enacted by ſtatute 18 Hen, VI. 
c. II. that no juſtice ſhould be put in commiſſion, if he | 
had not lands to the value of 20 J. per annum. And, the 
rate of money being greatly altered ſince that time, it is now 
enacted by ſtatute 5 Geo, II. c. 11. that every juſtice, except 


\ I Stat, 26 Geo, Il, c. 27. See alſo ſat, = Laub. 34» 
7 Geg, III. c. 24, | 
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axit is therein excepted; ſhall have 100 J. per mum clear of N 
all deductions and if he acts without ſuch qualification, he 
ſhall forfeit 100 J. This qualification ® is almoſt an equiva- 
lent to the 20 J. per annum required in Henry the fixth's 
time: and of this o the juſtice muſt now make oath, Alſo it 
is provided by the act 5 Geo. II. that no practiſing attorney, 
ſolicitor, or proctor, ſhall be capable of acting as a * 


of the peace. 


As the office of theſe juſtices is conferred by the king, lo it 
ſubſiſts only during his pleaſure ; and is determinable, 1, By 
the demiſe of the crown; that is, in ſix months after D. But 
if the ſame juſtice is put in commiſſion by the ſucceſſor, he 
| ſhall not be obliged to ſue out a new dedimus, or to ſwear to 
his qualification afreſh 4 ; nor, by reaſon of any new com-' 
miſſion, to take the oaths more than once in the ſame reign . 
2. By expreſs writ under the great ſeal *, diſcharging any par- 
ticular perſon from being any longer juſtice, 3. By ſuper- 
ſeding the commiſſion by writ of ſuperſedeas, which ſuſpends 
the power of all the Juſtices, but does not totally deſtroy it ; 3 
ſeeing it may be revived again by another writ, called a pro- 
cedendo. 4. By a new commiſſion, which virtually, though - 
ſilently, Niſcharges all the former juſtices that are not includ- 
ed therein; for two commiſſions cannot ſubſiſt at once, 5. By 
acceſſion of the office of ſheriff or coroner', Formerly it 
was thought, that if a man was named in any commiſſion of 
the peace, and had afterwards a new dignity conferred up- 
on him, that this determined his office; he no longer an- 
ſwering the deſcription of the commiſſion : but now * it is 
provided, that, notwithſtanding a new title of dignity, the 
juſtice on whom it is conferred ſhall ſtill continue a juſtice, 


THE power, office, and duty of a juſtice of the peace de- 
pend on his commiſſion, and on the ſeveral ſtatutes which 


a See biſhop Fleetwood's calculations Stat. 7 Geo, III. c. g. 


in his chronicon Preciaſum. Lamb. 67. 
© Stat. 18. Geo, II. c. 20. t Stat. 1 Mar. ſt. 1. c. 8. 
p Stat. 1 Ann. c. 8. u Stat, a Edw. VI. c. 7. 
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have created objects of his juriſdiction. His commiſſion, 
firft, empowers him ſingly to conſerve the peace; and'there- 
by gives him all the power of the antient oonſorvatots at 
the common law, in ſuppreſſing riots and affrays, in taki 
ſecurities for the peace, and in apprehending and commit 
ting felons and other inferior criminals. It alſo empowers 
 anytwo or more of them to hear and determine all felonies, 
and other offences; which is the ground of their juriſdiction 
at ſeſſions, of which more will be ſaid in it's proper place. 
And as to the powers given to one, two, or more juſtices by 
the ſeveral ſtatutes, which from time to time have heaped up- 
on them ſuch an infinite variety of buſineſs, that few care to 
undertake, and fewer underſtand, the office; they are ſuch 
and of ſo great importance to the public, that the country ia 
greatly obliged to any worthy magiſtrate, that without ſini- 
fler views of his own will engage in this troubleſome ſervice. 
| And therefore, if a well meaning juſtice makes any unde- 
 Gigned ſlip in his practice, great lenity and indulgence are 
ſhewn to kim in the courts of law ; and there are many ſta. 
tytes made to protect him in the upright diſcharge of his 
office“; which among other privileges, prohibit ſuch juſ- 
tices from being ſued for any overſights without notice be- 
forehand ; and ſtop all ſuits begun,. on tender made of ſuffi- 
cient amends, But, on the other hand, any malicious or 
tyrannical abuſe of their office is ſure to be ſeverely puniſhed; 
and all perſons who recover a verdict againſt a. juftice, for 
any wilful or malictous injury, are entitled to double coſts, 


Ir is impoſſible upon ous preſent plan to enter minutely 
into the particulars of the accumulated authority, thus com- 
mitted to the charge of theſe: magiſtrates. I muſt therefore 
refer myſelf at preſent to ſuch ſubſequent part of theſe com- 
mentaries, as will in their- turns comprize almoſt every ob- 
ject of the juſtices' juriſdiction: and in the mean time re- 
commend to the ſtudent the peruſal of Mr. Lambard's tire 
narcha, and Dr. Burn's juſtice of the pegre ; wherein he wilk 
find every thing relative to this ſubject, both in antient and 
madern ꝓractice, collected with great care and accuracy, 
and diſpoſed in a moſt clear and judicious method. 


W Stat, 7 Jac, I, c. 5. 21 Jac. I. C. 12. 24 Gee, II. c. 44 2 
I ALL 


Ch. 9. of Prx$SONS. 355 


I] 8HALL next conſider fome officers of lower rank than 
thoſe which have gone before, and of more confined juriſdie- 
tion; but ſtill ſach as are univerſally in uſe through every 
part of the kingdom, * : 

IV. FouRTHLy, then, of the conſtable. The word 
con/lable is frequently ſaid to be derived from the Saxon, 
koning-(aple, and to fignify the ſupport of the king. 
But, as we borrowed the name as well as the office of con- 
table from the French, I am rather inclined to deduce it, 
with fir Henry Spelman and Dr. Cowel, from that language, 
wherein it is plainly derived from the Latin comes flabuli, an 


officer well known in the empire ; ſo called becauſe, like the - 


great conſtable of France, as well as the lord high conſtable 
of England, he was to regulate all matters of chivalry, tilts, 
tournaments, and feats of arms, which were performed on 
horſeback. This great office of lord high conſtable hath 
been diſuſed in England, except only upon great and ſolemn 
occaſions, as the king's coronation and the like, ever fince 
the attainder of Stafford duke of Buckingham under king 
Henry VIII; as in France it was ſuppreſſed about a century 
after by an edict of Louis XIII * : but from his office, ſays 
Lambard /, this lower conſtableſhip was at firft drawn and 
fetched, and is as it were a very finger of that hand. For 
the ſtatute of Wincheſter *, which firſt appoints them, di- 
rects that, for the better keeping of the peace, two conſta- 
bles in every hundred and franchiſe ſhall inſpect all matters 


relating to arms and armour. 


CoNnsSTABLES are of two forts, high conſtables, and petty 
conftables. The former were firſt ordained by the ſtatute of 
Wincheſter, as before-mentioned ; and are appointed at the 
court leets of the franchiſe or hundred over which they pre- 
ſide, or, in default of that, by the juſtices at their quarter 
leſſions; and are removable by the ſame authority that ap- 


* Philips's life of Pole, ii, 111. 2 13 Edw. I. c. 6 
Jof conſtables, 5. om 
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points them *, The petty conſtables are inferior officers 
in every town and pariſh, ſubordinate to the high conſtable 
of the hundred, firſt inſtituted about the reign of Edw. IIIb. 

Theſe petty conſtables have two offices united in them; the 
one antient, the other modern, Their antient office as that 
of headborough, tithing-man, or borſholder ; of whom we 
formerly ſpoke*®, and who are as antient as the time of king 
Alfred: their more modern office ts that of conſtable merely; 
which was appointed (as was obſerved) ſo lately as the reign 


of Edward III, in order to aſſiſt the high conſtables. And 


in general the antient headboroughs, tithing-men, and borſ- 
holders, were made uſe of to ſerve as petty conſtables ; 
though not ſo generally, but that in many places they till 
continue diſtinct officers from the conſtable. They are all 
choſen by the jury at the court leet ; or, if no court leet be 
held, are appointed by two juſtices of the peace ©, 


THe general duty of all conſtables, both high and petty, 
as well as of the other officers, is to keep the king's peace in 
their ſeveral diſtricts; and to that purpoſe they are armed 
with very large powers, of arreſting, and impriſoning, of 
breaking open houſes, and the like : of the extent of which 
powers, conſidering what manner of men are for the moſt 
part put upon theſe offices, it is perhaps very well that they 
are generally kept in ignorance, One of their principal du- 
ties, ariſing from the ſtatute of Wincheſter, which appoints 
them, is to keep watch and ward in their reſpective juriſdic- 
tions. Ward, guard, gr cu/fodia, is chiefly intended of the 
day time, in order to apprehend rioters, and robbers on the 
highways; the manner of doing which is left to the diſ- 
cretion of the juſtices of the peace and the conſtable f: the 
hundred being however anſwerable for all robberies commit- 
ted therein, by day light, for having kept negligent guard. 
Watch is properly applicable to the night only, (being called 
among our Teutonic anceſtors wacht or waa c) and it be- 


- 2 Stalk, 1 50. TFT Palt. juſt, c. 104. 
b Spelm. Glaſſ. 148. g Excubias et explorationes guas ewat7as, 
e. Pag, 114. 5 woeant, Capitular, Hludev. Pii. cap. 1. 
4 Lamb. 9. A. D. 815. ; 
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gins at the time when ward ends, and ends when that begins: 
for, by the ſtature of Wincheſter, in walled towns the gates 
{hall be cloſed from ſunſetting to ſunriſing, and watch ſhall 
be kept in every borough and town, eſpecially in the ſummer 
ſeaſon, to apprehend all rogues, vagabonds, and night-walk- 
ers, and make them give an account of themſelves. The 
conſtable may appoint watchmen, at his diſcretion, regu- 
lated by the cuſtom of the place; and theſe, being his depu- 
ties, have for the time being the authority of their principal. 
But, with regard to the infinite number of other minute du- 
ties, that are laid upon conſtables by a diverſity of ſtatutes, 
I muſt again refer to Mr. Lambard and Dr. Burn; in whoſe 
compilations may be alſo ſeen, what powers and duties be- 
long to the conſtable or tithing-man indifferently, and what 
to the conſtable only : for the conſtable may do whatever the 
tithing-man may; but it does not hold e converſo, the tithing- 
man not having an equal power with the conſtable. | 


V. Ws are next to conſider the ſurveyors of the high- 
ways. Every pariſh is bound of common right to keep the 
high roads, that go through it, in good and ſufficient re- 
pair ; unleſs by reaſon of the tenure of lands, or otherwiſe, 
this care is conſigned to ſome particular private perſon, From 
this burthen no man was exempt by our antient laws, what- 
ever other immunities he might enjoy : this being part of the 
trinoda neceſſitas, to which every man 's eſtate was ſubject ; 
viz. expeditio contra hoſtem, arcium conſtruftio, et pontium re- 
paratio. For, though the reparation of bridges only is ex- 
preſſed, yet that of roads alſo muſt be underſtood; as in the 
Roman law, ad inſtructiones reparationeſque itinerum et pentium, 
nullum genus haminum, nulliuſque dignitatis ac uenerationis me- 
ritis, ceſſare oportet *, And indeed now, for the moſt part, the 
care of the roads only ſeems to be left to pariſhes; that of 
bridges being in great meaſure devolved upon the county at 
large, by ſtatute 22 Hen. VIII. c. 5. If the pariſh neglect- 
ed theſe repairs, they might formerly, as they may ſtill, be 
indicted for ſuch their neglect: but it was not then incum- 


h C. 11. 74. 4. 
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bent on any particular officer to call the patifh together, and 
ſet them upon this work; for which reaſon by the ſtatute 
28 3 Ph. & M. c. 8. ſurveyors of the highways were ordered 
to be choſen in every pariſh \, 


* 
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FTuxsz ſurveyors were originally, according to the ſtatute 
of Philip and Mary, to be appointed by the conſtable and 
church- warden of the pariſh; but now * they are conſtitut- 
ed by two neighbouring juſtices, out of ſuch ſubſtantial in- 
habitants as have either 10/. per annum of their own, or rent 
39 J. a year, or are worth in perſonal eſtate 100 J. 


T'HE1R office and duty conſiſts in putting in execution a 
variety of antient ſtatutes for the repairs of the public high- 
ways; that is, of ways leading from one town to another: 
all which are now reduced into one act by ſtatute 7 Geo. 
III. c. 42. explained by 8 Geo, III. c. 5. By theſe it is en- 
acted, 1. That they may remove all annoyances in the high- 
ways, or give notice to the owner to remove them; who is 
liable to penalties on non-compliance. 2. They are to call 
together all the inhabitants and occupiers of lands, tene- 
ments, and hereditaments within the pariſh, ſix days in eve- 
ry year, to labour in fetching materials or repairing the 
highways : all perſons keeping draughts, or occupying lands, 
being obliged to ſend a team for every draught, and for every 
J0 l. a year, which they keep or occupy ; and a labourer for 
every 10 J. and all other men, between the ages of eighteen 
and fixty five, to work or find a labourer. But they may 
compound with the ſurveyors, at certain eaſy rates eſtabliſhed 
by the act. And every cartway leading to any market-town 
muſt be made twenty feet wide at the leaſt, if the fences will 
permit; and may be increaſed by two juſtices, at the ex- 
penſe of the pariſh, to the breadth of thirty feet, 3. The 


1 This office, Mr, Dalton (juſt. cap. 
zo.) ſays, exactly anſwers that of the 
curatores wigrum of the Romans: but I 


ſhould gueſs that theirs was an office of 


rather more dignity and authority than 
ours, not only from comparing the we- 


thod ef making and mending the Roman 


ways with thoſe of vr country pariſhes : 
but alſo becauſe one Thermus, who was 
the curator of the Flaminian way, was 
candidate for the conſulſhip with Julius 
Caeſar. (Cic, ad Atric, I. 1. ep. 1.) 

k Stat, 7 Geo, III. c. 42. 
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ſurveyors may lay out their own money in purchaſing mate- 
rials for repairs, in erecting guide poſts, and making draing, 
and ſhall. be reimburſed, by a rate, to be allowed at a ſpe- 
cial ſeſſions. 4. In caſe the perſonal labour of the parith be be 
not ſufficient, the ſurveyors, with the conſent of the quar- 
ter ſeſſions, may levy a rate (not exceeding 6 d. in the pound) 
on the pariſh, in aid of the perſonal duty; for the due appli- 


cation of which they are to account upon oath. As for tu 
pikes, which are now univerſally introduced i in aid of fach 
rates, and the law relating to them, theſe depend principally 
on the particular powers granted in the ſeveral road acts, 
and upon ſome general proviſions which are extended to all 
turnpike roads in the kingdom, by ſtatute 7 Geo. III. c. 40. 


VI. I proceed therefore, laſtly, to conſider the overſcers 
of the poor ; their original, appointment, and duty. 


Tat poor of England, till the time of Henty VIII, fub- 
ſiſted entirely upon private benevolence, and the charity of 
well diſpoſed chriſtians. For, though it appeats by the taif- 
rour', that by the common law the poor were to be © ſuf- 
e tained by parſons, rectors of the church, and the pariſhi- 
e oners z b that none of them dye for default of ſuſte- 
* nance;“ and though by the ſtatutes 12 Ric. II. e. 7. and 
19 Hen. VII. c. 12. the poor are directed to abide in the 
cities or towns wherein they were born, or ſuch wherein 
they had dwelt for three years (which ſeem to be the firſt fu- 
diments of pariſh ſettlements) yet till the ſtatute 26 Hen. 
VIII. c. 26. I find no compulſoty method chalked out for 
this purpoſe : but the poor ſeem to have been left to ſuch re- 
lief as the humanity of their neighbours would afford them. 
The monaſteries were, in particular, their principal reſoiirce; 
and, among other bad effects which attended the monaſtic 
inſtitutions, it was not perhaps one of the leaſt (though fre- 
quently eſteemed quite otherwiſe) that they ſupported and 
fed a very numerous and very idle poor, whoſe ſuſtenance de- 
pended upon what was daily diſtributed in alms at the gates 


c. 1. F. 3. 
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the religious houſes. But, upon the total diſſolution of theſe, 
the inconvenience of thus encouraging the poor in habits 
of indolence and beggary was quickly felt throughout the 
Kingdom: and abundance of ſtatutes were made in the reigh 
of king Henry the eighth, for providing for the poor and im- 
potent; which, the preambles to ſome of them recite, had 
of late years frangely increaſed, Theſe poor were princi- 
pally of two ſorts: ſick and impotent, and therefore unable 
to work; idle and ſturdy; and therefore able, but not 
willing, to exerciſe any honeſt employment. To provide in 
ſome meaſure for both of theſe, in and about the metropolis, 
his fon Edward the ſixth founded three royal hoſpitals; 
Chriſt's, and St. Thomas's, for the relief of the impotent 
through infancy or ſickneſs ; and Bridewell for the puniſh- 
ment and employment of the vigorous and idle. But theſe 
were far from being ſufficient for the care of the poor 
throughout the kingdom at large; and therefore, after many 
other fruitleſs experiments, by ſtatute 43 Eliz. c. 2. over- 
en of the poor were appointed in every pariſn. 


f Br. virtue of the ſtatute laſt mentioned, theſe toads he 
tobe nominated yearly in Eaſter-week, or within one month 
aſter, (though a ſubſequent nomination will be valid) by 
.two juſtices dwelling near the pariſh. They muſt be ſub- 
Rantial houſeholders, and ſo expreſſed to be in the appoint- 
ment of the juſtices “. | 
; Wera * and duty, according to the ſame Aan 8 
principally theſe: firſt, to raiſe competent ſums for the ne- 
ceſſary relief of the poor, impotent, old, blind, and ſuch other, 
being poor and not able to work: and ſecondly, to provide work 
for ſuch as are able, and cannot otherwiſe get employment: 
but this latter part of their duty, which, according to the 
wiſe regulations of that ſalutary ſtatute, ſhould go hand in 
hand with the other, is now moſt ſhamefully neglected. 
However, for theſe joint purpoſes, they are empowered to 


m Stra. 1123. n 2 Lord Raym, 1394. 
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make and levy rates upon the ſeveral inhabitants of the 
parifh,'' by the ſame act of parliament; which has been 
farther explained and non by ſeveral W ſta- 
tutes. ng on 10 ele 
Tus two great abjedts of me ſtatute ſeem to ben 
r. To relieve the impotent poor, and them only. 2. To find 
employment for ſuch as are able to work: and this princi- 
pally by providing ſtocks to be worked up at home, which 
perhaps might be more beneficial than accumulating all the 
poor in one common work-houſe; a practice which tends to 
deſtroy all domeſtic connexions (the only felicity of the ho- 
neſt and induſtrious labourer) and to put the ſober and dili- 
gent upon a level, in point of their earnings, with thoſe 
who are diſſolute and idle. Whereas, if none were to be 
relieved but thoſe who are incapable to get their livings, and 
that in proportion to their incapacity; if no children were 
to be removed from their parents, but ſuch as are brought 
up in rags and idleneſs; and if every poor man and his 
family were employed whenever they requeſted it, and were 
allowed the whole profits of their/labour ; --- a ſpirit of 
chearful induſtry would ſoon diffuſe itſelf through evety cot- 
tage; work would become eaſy and habitual, when abſolutely 
neceſſary to their daily ſubſiſtenoe; and the moſt indigent 
peaſant would go through his taſk without a murmur, if aſ- 
ſuted that he and his children (when incapable of work 
through infancy, age; or infirmity) -would then, and then 
only, be intitled to ſupport from his opulent neighbours. 


THis appears to have been the plan of the ſtatute of 
queen Elizabeth; in which the only defe& was confining 
the management of the poor to ſmall, parochial, diſtricts ; 
which are frequently incapable of furniſhing proper work, 
or providing an able director. However, the laborious poor 
were then at liberty to ſeek employment wherever it was to 
de had: none being obliged to reſide in the places of their 
ſettlement, but ſuch as were unable or unwilling to work ; 


and thoſe places of ſettlement being oniy ſuch where they 
were 


_ - Th 'Ricnrts Boon TI. 
were born, or had made their abode, originally for three yeats , 
and afteryeards = mene 8 one rau | 


Arran the — 2 very different — was adopted, 
which has rendered the employment of the poor more diffi- 
cult, by authorizing the ſubdiviſion of pariſnes; has greatly 
increaſed their number, by gonfining them all to their re- 
ſpective diſtricts; has given birth to the intricacy of our poor- 
laws, by multiplying and rendering more eaſy the methods of 
gaining ſettlements ;. and, in conſequence, has created an in- 
finity of expenſive lau- ſuits between contending neighbour- 
_ hoods, concerning thoſe ſettlements. and removals. By the 
ſtatute 13 & 14 Car. II. c. 12. a legal ſettlement was declared 
to be gained by birth; or by inhabitancy, apprenticeſbip, or 
ſervite, for forty days: within which period all intruders were 
made removable from any pariſh by two juſtices of the peace, 
unleſs they ſettled in a tenement of the annual value of 10 
Tube frauds, naturally confequent upon this proviſion, which 

gave a. ſettlement by ſo ſhort a reſidence, produced the ſta- 
tute 1 Jac, II. c. 17, which directed notice in writing to be de- 
livered to the pariſh officers, before a ſettlement could be 
gained by ſuch refidence. Subſequent proviſions allowed 
other circumſtances of notoriety to be equivalent to ſuch, no- 
rice given; and thoſe circumſtances have from time to time 
been altered, enlarged, or reſtrained, whenever the experience 
of new inconveniencies, ariſing daily from new regulations, 
ſuggeſted the neceflity of a remedy. And the doctrine of cr- 
tificates was invented, by way of counterpoiſe, to reſtrain a 
man and his family from acquiring a new ſettlement by any 
length of reſidence whatever, unleſs in two particular except- 
ed caſes ; which makes pariſhes very cautious of giving ſuch 
certificates, and of courſe confines the poor at home, where 
frequently no adequate employment can be had. 


Thx lawof ſettlements may be therefore now reduced to the 
following general heads ; or, a ſettlement in a pariſh may be 
acquired, 1. By birth; for, wherever a child is firſt known 


© Stat, 19 Hen, VII. c. 12. 1 Edw, VI. p Stat, 39. Eliz. c. 4. 
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to be, that is always prima facie. the place of ſettlement, un- 
til ſome other can be ſhewn 4, This is alſo always the place of 
ſettlement of a baſtard child; for a baſtard having in theeye of 
the law no father, cannot be referred to his ſettlement, as other 
children may *, But, in legitimate children, though the place 
of birth be prima facie the ſettlement, yet it is not conclu- 
ſively fo ; for there are, 2. Settlements by parentage, being 
the ſettlement. of one's father or mother: all legitimate chil- 
dren being really ſettled in the pariſh where their - pa- 
rents are ſettled, until they get a new ſettlement for 
themſelves*. A new ſettlement may be acquired ſeveral 
ways; as, 3. By marrigge. For a woman, marrying a man 
that is ſettled in another pariſh, changes her own ſettlement : 
the law not permitting the ſeparation of huſband and wife *. 
But if the man has no ſettlement, her's is ſuſpended during 
his life, if he remains in. England and is able to maintain 
her ; but in his abſence, or after his death, or during (per- 
haps) his inability, ſhe may be removed to her old ſettle- 
ment”, The other methods of acquiring ſettlements in any 
pariſh are all reducible to this one, of forty days reſidence there- 
in: but this forty days reſidence (which is conſtrued to. be 
lodging or lying there) muſt not be by fraud, or ſtealth, or 
in any clandeſtine manner ; but accompanied with one or 
other of the following concomitant circumſtances. The next 
method therefore of gaining a ſettlement, is, 4. By forty days 
- reſidence, and notice. For if a ſtranger comes into a pariſh, 
and delivers notice in writing of his place of abode, and 
number of his family, to one of th overſeers (which muſt be 
read jn the church and regiſtered) and reſides there unmoleſt- 
ed for forty days after ſuch notice, he is legally ſettled there- 
by v. For the law preſumes that ſuch a one at the time of 
notice is not likely to become chargeable, elſe he would not 
venture to give it; or that, in ſuch caſe, the pariſh would take 
care to remove him. But there are alſo other circumſtances 
equivalent to ſuch notice: therefore, 5. Renting for a year a 

q Carth, 433. Comb. 364. Salk. 485. u Foley. 249. 251, 252. Burr, Sett. 
1 Lord Raym, 567. C. 370. 

r Salk, 427. Stat. 13 & 14 Car. Il. c. 12. 1 Jace 

5 Salk, 528. 2 Lord Raym, 1473. II. c. 17. 3 & 4 W. and Mar. c. 11. 
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tenement of the yearly value of ten pounds, and reſiding forty 
days in the pariſh, gains a ſettlement without notice *; upon 
the principle of having ſubſtance enough to gain credit. for 
ſuch a houſe. 6. Being charged to and paying the public 
taxes and levies of the pariſh; (excepting thoſe for ſcaven- 
gers, highways v, and windows *) and, 7. Executing, when 
legally et e any public parochial office for a whole year 
in the pariſh, as church-warden, &c; are both of them 
equivalent to notice, and gain a ſettlement *, if coupled 
with a reſidence of forty days. 8. Being bird for a year, 
when unmarried and childleſs, and ſerving a year in the ſame 
ſervice; and 9. Being bound an apprentice for ſeven years; 
give the ſervant and apprentice a ſettlement, without no- 
tice d, in that place wherein they ſerve the laſt forty days, 
Tis is meant to encourage application to trades, and going 
out to reputable ſervices. 10. Laſtly, the having an gflate 
of one's own, and reſiding thereon forty days, however ſmall 
the value may be, in caſe it be acquired by a& of law or of 
a third perſon, as by deſcent, gift, deviſe, Sc, is a ſuffi- 
cient ſettlement⸗: but if 4 man acquire it by his own act, 
as by purchaſe, (in it's popular ſenſe, in conſideration of 
money paid) then unleſs the conſideration advanced, bona 

, be 3ol. it is no ſettlement for: any longer time, than the 
dae ſhall inhabit thereon*. He is in no caſe removable 
from his own property; but he ſhall not, by any trifling or 
fraudulent purchaſe of his en, acquire a Tt and 
laſting — 


ALL perſons, not ſo ſettled, may be removed to their own 
pariſhes, on complaint of the overſeers, by two juſtices of 
the peace, if they ſhall adjudge them likely to become 
chargeable to the pariſh, into which they have intruded : 
unleſs they are in a way of getting a legal ſettlement, 'as by 


having hired a houſe of 101. fer annum, or living in an an- 


2 neg eng Orr, II. c. 22, d Stat, 3 & 4 W. and M. c. 11, 8 & 
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nual ſervice ; for then they are not removable *, And in all 
other caſes, if the pariſh to which they belong, will grant 
them a certificate, acknowleging them to be their pariſhioners, 
they cannot be removed merely becauſe likely to become 
chargeable, but only when they become a&ually chargeablef. 
But ſuch certificated perſons can gain no ſettlement by any 
of the means above-mentioned ; unleſs by renting a tene- 
ment of 10 J. per annum, or by ſerving an annual office in 
the pariſh, being legally placed therein : neither can an ap- 
prentice or ſervant to ſuch certificated perſon gain a ſettle- 
ment by ſuch their fervice 8. 


Tussk are the general heads of the laws relating to the 
poor, which, by the reſolutions of the courts of juſtice 
thereon within-a century paſt, are branched into a great va- 
riety. And yet, notwithſtanding the pains that have been 
taken about them, they ſtill remain very imperfect, and in- 
adequate to the purpoſes they are deſigned for: a fate, that 
has generally attended moſt of our ſtatute laws, where they 
have not the foundation of the common law to build on. 
When the ſhires, the hundreds, and the tithings, were kept 
in the ſame admirable order that they were diſpoſed in by the 
great Alfred, there were no perſons idle, conſequently none 
but the impotent that needed relief; and the ſtatute of 43 
Eliz. ſeems entirely founded on the ſame principle. But 
when this excellent ſcheme was neglected and departed from, 
we cannot but obſerve with concern, what miſerable ſhifts 
and lame expedients have from time to time been adopted, in 
order to patch up the flaws occaſioned by this neglect. There 
is not a more neceſſary or more certain maxim in the frame 
and conſtitution of ſociety, than that every individual muſt 
contribute his ſhare, in order to the well-being of the com- 
munity :. and ſurely they muſt be very deficient in found po- 
licy, who ſuffer one half of a pariſh to continue idle, dif 
ſolute, and unemployed ; and at length are amazed to find, 
that the induſtry of the other half is not able to maintain 
the whole, | 


c Salk, 472. £ Stat. 12 Ann. C. 18. 
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T TAVING, in the eight preceding chapters, treated of 
H perſons as they ſtand in the public, relations of magi- 
rates, 1 now proceed to conſider ſuch perſons as fall under 
the denomination of the people. And herein all the inferior 
and ſubordinate magiſtrates, treated of in the laſt chapter, 


are included. 
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Tre firſt and moſt obvious diviſion of the people is into 
aliens and natural-born ſubjects. Natural-born ſubjects are 
ſuch as are born within the dominions of the crown of Eng- 
land; that is, within the ligeance, or as it is generally call- 

ed, the allegiance of the king: and aliens, ſuch as are born 
out of it, Allegiance is the cie, or /igamen, which binds the 
ſubject to the king, in return for that protection which the 
king affords the ſubject. The thing itſelf, or ſubſtantial part 
of it, is founded in reaſon and the nature of government; 
the name and the form are derived to us from our Gothic 
anceſtors. Under the feodal ſyſtem, every owner of lands 
held them in ſubjection to ſome ſuperior or lord, from whom 
or whoſe anceſtors the tenant or vaſal had received them : and 
there was a mutual truſt or confidence ſubſiſting between the 
lord and vaſal, that the lord ſhould prote& the vaſal in the 


enjoyment of the territory he had granted him, and, on the 
other 
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other hand, that the vaſal ſhould be faithful to the lord and 
defend him againſt all his enemies. This obligation on the 
part of the vaſal was called his fidelitas or fealty; and an 
cath of fealty was required, by the feodal law, to be taken 
| by all tenants to their landlord, which is couched in almoſt 

the ſame terms as our antient oath of allegiance *; except 
that in the uſual oath of fealty there was frequently a ſaving 
or exception of the faith due to a ſuperior lord by name, 
under whom the landlord himſelf was perhaps only a tenant 
or vaſal. But when the acknowlegement was made to the 
abſolute ſuperior himſelf, who was vaſal to no man, it was 
no longer called the oath of fealty, but the oath of allegj- 
ance; and therein the tenant fwore ta bear faith to his ſaves 
reign lord, in oppoſition to all men, without any ſaying or ex- 
ception : (centre omnes homines fidelitatem fecit®.” Land held 
by this exalted ſpecies of fealty was called feudum ligrum, 2 
liege fee; the vaſals homines ligii, or liege men; and the ſo- 
vereign their dominus ligius, or liege lord. And when ſove- 
reign princes did homage to each other, for lands held under 
their reſpective ſovereignties, a diſtinction was always made 
between /imple homage, which was only an acknowlegement 
of tenure®©; and /izge bomage, which included the fealty 
before-mentioned, and the ſervices confequent upon it. 
Thus when our Edward III, in 1329, did homage to Philip 
VI of France, for his ducal dominions on that continent, it 
was warmly diſputed of what ſpecies the homage was to be 
whether liege or /imple homage . But with us in England, 
it becoming a ſettled principle of tenure, that al lands in the 
kingdom are holden of the king as their ſovereign and lord 
paramount, no oath but that of fealty could ever be taken 
to inferior lords, and the oath of allegiance was neceſſarily 
confined to the perſon of the king alone. By an eaſy analogy 
the term of allegiance was ſoon brought to ſignify all other 
engagements, which are due from ſubjects to their prince, 
as well as thoſe duties which were ſimply and merely territo- 
rial. And the oath of allegiance, as adminiſtred for up- 
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wards of fix hundred years e, contained a promiſe to be 
<«. true and faithful to the king and his heirs, and truth and 


<< faith to bear of life and limb and terrene honour, and 


4 not to know or hear of any ill or damage intended him, 
« without defending him therefrom.” Upon which fir 
Matthew Hale makes this remark; that it was ſhort and 
plain, not entangled with long or instead or decla- 
rations, and yet is comprehenſive of the whole duty from 
the ſubject to his ſovereign. But, at the revolution, the 

terms of this oath being thought perhaps to favour too much 
the notion of non - reſiſtance, the preſent form was introduc- 
ed by the convention parliament, which is more general 


and indeterminate than the former; the ſubject only promiſ- 
ing * that he will be faithful and bear true allegiance to the 


« king,” without mentioning“ his heirs,” or ſpecifying 
in the leaſt wherein that allegiance conſiſts, The oath of 
ſupremacy i is principally calculated as a renunciation of the 
pope's pretended authority : and the oath of abjuration, in- 

troduced in the reign of king William, very amply ſupplies 
the looſe and general texture of the oath of allegiance it 
recognizing the right of his majeſty, derived under the act 
of ſettlement; engaging to ſupport him to the utmoſt of the 


juror's power; promiſing to diſcloſe all traiterous conſpira- 


cies againſt him; and expreſsly renouncing any claim of 
the deſcendants of the late pretender, in as clear and explicit 
terms as the Engliſh language can furniſh, This oath muſt 
be taken by all perſons in any office, truſt, or employment; 
and may be tendered by twoguſtices of the peace to any per- 


ſon, whom they ſhal! ſuſpect of diſaffection b. And the oath 


of allegiance may be tendered * to all perſons above the age 
of twelye years, whether natives, denizens, or aliens, either 
in the court-leet of the manor, or in the ſheriff's tourn, 
which is the court-leet of the county. | 


Bur, beſides theſe expreſs engagements, the law alſo holds 
that there is an implied, original, and virtual allegiance, 
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ovwing from every ſubject to his ſovereign, | 
expreſs promiſe; and — — any faith 


or allegiance in form, For as the king, by the very deſcent 
of the crown, is fully inveſted with all the rights and bound 

to all the duties of ſovereignty,” before his coronation ; ſo 
the ſubject is bound to his prince by an intrinſic allegiance, 

before the ſuper-· induction of thoſe outward bonds of oath, 
homage, and fealty ; which were only inſtituted to remind 
the ſubject of this his previous duty, and for the better ſe- 
curing it's performance . The formal profeſſion therefore, 
or oath of ſubjeCtion, is nothing more than a declaration in 
words of what was before implied in law. Which occaſions' 
ſir Edward Coke very juſtly to obſerve !, that © all ſubjects 
are equally bounden to their allegiance, as if they had 
taken the oath ; becauſe it is written by the finger of the 
c law in their hearts, and the taking of the corporal oath is 
« but an outward declaration of the ſame,” The ſanction 
of an oath, it is true, in caſe of violation of duty, makes 
the guilt ſtill more accumulated, by ſuperadding perjury 
to treaſon : but it does not encreaſe the civil obligation to 
loyalty; it only ſtrengthens the facial tie by n it 
with that of religion. | 


ALLEGIANCE, both expreſs and implied, is however diſ- 
tinguiſhed by the law into two ſorts or ſpecies, the one na- 
tural, the other local; the former being alſo perpetual, the 
latter temporary. Natural allegiance is ſuch as is due from 
all men born within the king's dominions immediately upon 
their birth n. For, immediately upon their birth, they are 
under the king's protection; at a time too, when (during 
their infancy) they are incapable of protecting themſelves, * 
Natural allegiance is therefore a debt of gratitude ; which 
cannot be forfeited; cancelled, or altered, by any change of 
time, place, or circumſtance, nor by any thing but the 
united concurrence of the legiſlature", An Engliſhman who 
removes to France, or to China, owes the fame allegiance 
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370 The Rronrs Book I. 
to the king of England there as at home, and twenty years 
hence as well as now. For it is à principle of univerſal 
law, that the natural- born ſubject of one prince cannot by 
| , any act of his on, no, not by ſwearing allegiance to ano- 
ther, put off or diſcharge his natural allegiance to the for- 
mer: for this natural allegiance. was intrinſic, and primitive, 
and antecedent to the other; and cannot be deveſted without 
the concurrent act of that prince to whom it was firſt due. 
Indeed the natural-born ſubject of one prince, to whom he 
owes allegiance, may be entangled by ſubjecting himſelf ab- 
ſolutely to another: but it is his own act that brings him 
into theſe ſtraits and difficulties, of owing ſervice to two 
- maſters ; and it is unreaſonable that, by ſuch voluntary act 
of his own, he ſhould be able at pleaſure to unlooſe thoſe 
. by which he is connected to his natural une, 


| Local allegiance is 1 is * from an alien, or 
Sowa born, for ſo long time as he continues within the 
. king's dominion and protection”: and it ceaſes, the inſtant 
ſuch ſtranger transfers himſelf from this kingdom to another. 
Natural allegiance is therefore perpetual, and local temporary 
only: and that for this reaſon, evidently founded upon the 
nature of government; that allegiance is a debt due from 
the ſubject, upon an implied contract with the prince, that 
ſo long as the one affords protection, fo long the other will 
demean himſelf faithfuly.. As therefore the prince is al- 
ways under a conſtant tie to protect his natural-born ſubjects, 
at all times and in all countries, for this reaſon their allegi- 
ance due to him is equally univerſal and permanent. But, 
on the other hand, as the prince affords his protection to an 
alien, only during his reſidence in this realm, the allegiance 
of an alien is confined (in point of time) to the duration of 
ſuch his reſidence, and (in point of locality) to the dominions 
of the Britiſh empire. From which conſiderations fir Mat- 
thew Hales deduces this conſequence, that, though there be 
an uſurper of the crown, yet it is treaſon for any ſubject, 
while the uſurper i is in full poſſeſſion of the wn 
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practice any thing againſt his crown and dignity: where- 
fore, although the true prince regain the ſovereignty," yet 
ſuch attempts againſt the uſurper (unleſs in defence or aid of 
the rightful king) have been afterwards puniſhed with death; 
becauſe of the breach of that temporary allegiance, which 
was due to him as king de fucto. And upon this footing, 
after Edward IV recovered the crown, which had been long 
detained from his houſe by the line of Lancaſter, treaſons 
committed againſt Henry VI were capitally puniſhed, though 
Henry had been declared an uſurper by parliament. 


. Tris oath of allegiance, or rather the allegiance itſelf, is 
held to be applicable not only to the politieal capacity of the 
king, or regal office, but to his natural perſon, and blood- 
royal: and for the miſapplication of their allegiance, viz. 
to the regal capacity or crown, excluſive of the perſon of 
the king, were the Spencers baniſhed in the reign of Edward 
IT*. And from hence aroſe that principle of perſonal at- 
tachment, and affectionate loyalty, which induced our fore- 
fathers (and, if occaſion required, 'would doubtleſs induce 
their ſons) to hazard all that was dear to them, life, fortune, 
and family, in defence and ſupport of their liege lord and 


ſovereign. 


Tunis allegiance then, both expreſs and implied, is the 
duty of all the king's ſubjects, under the diſtinctions here 
laid down, of local and temporary, or univerſal and perpe- 
tual. Their rights are alſo diſtinguiſhable by the ſame erite- 
rions of time and locality ; natural- born ſubjects having 2 
great variety of rights, which they acquire by being born 
within the king's ligeance, and can never forfeit by any diſ- 
tance of place or time, but only by their own miſbehaviour : 
the explanation of which rights is the principal ſubject of 
the two firſt books of theſe commentaries. The ſame is alſo 
in ſome degree the caſe of aliens ; though their rights are 
much more circumſcribed, being acquired only by reſidence 
here, and loft whenever they remove. I ſhall however here 
endeavour to chalk out ſome of the principal lines, whereby 

r Hal. P. C. 67. 


2 2 they 
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they are diſtinguiſhed from natives, deſcending to farther par- 
ticulars when ed + courſe. | 


An cla bees map. e lands, or other eftates : but 
not for his own uſe z- for the king is thereupon. entitled to- 
them*. If an alien could acquire a permanent property, in 
lands, he muſt owe an. allegiance, equally permanent with 
that property, to the king of England; which would pro- 
bably be inconſiſtent with that, which he owes to his own. 
natural liege lord: beſides that thereby the nation might in 
time be ſubject to foreign influence, and feel many other in- 
conveniences, Wherefore by the civil law ſuch contracts 
were alſo made void: but the prince had no ſuck advantage 
of forfeiture thereby, as with us in England. Among other 
reaſons, which might be given for our conſtitution, it ſeems 
to be intended by way of puniſhment for the alien's prefump- 
tion, in attempting to acquire any landed property :. for the 
vendor is not affected by it, he having reſigned his right, 
and received an equivalent-in exchange. Yet an alien may 
acquire a property in goods, money, and other perſonal eſtate, 
er may hire a houſe for his habitation : for perſonal eſtate is 
of a tranſitory and moveable nature; and, beftdes, this in- 
dulgence to ſtrangers is neceſſary for the advancement of 
trade. Aliens alſo may trade as freely as other people; only 
_ they are ſuhject to certain higher duties at the euſtom-houſe: 
and there are alſo ſome obſolete ſtatutes of Henry VIII, pro- 
hibiting alien artificers to work for themſelves in this king- 
dom ; but it is generally held that they were virtually repeal- 
ed by ſtatute 5 Eliz. c. 7. Alſo an alien may bring an action 
concerning perſonal property, and may make a will, and diſ- 
poſe of his perſonal eſtate “: not as it is in France, where 
the king at the death of an alien is entitled to all he is worth, 
by the droit d aubains or jus albinatus *, unleſs he has a pecu- 
liar exemption. When I mention theſe rights of an alien, L 
muſt be underſtood of alien-friends only, or ſuch whoſe 
countries are in peace with ours; for alicn-enemies have no 


Co. Litt. 2. | vw Lutw. 34. 
t Cod. l. 11. tit, 55, x A word derived from * ratus. 


* 7 Rep. 17. Spelm. Gl, 24» bts, 
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rights, no privileges, unleſs by the king's ſpecial favour, 
during the time of war. | 
\ 

WWI ſay, that an alien is one who is born out of the 
king's dominions, or allegiance, this alſo muſt be under- 
ſtood with ſome reſtrictions. The common law indeed ſtood 
abſolutely ſo; with only 4 very few exceptions : ſo that a 
particular act of parliament became neceſſary after the reſto- 
ration V, © for the naturalization of children of his majeſty's 
«« Engliſh ſubjects, born in foreign countries during the late 
< troubles.” And this maxim of the law proceeded upon a 
general principle, that every man owes natural allegiance 
where he is born, and cannot owe two ſuch allegiances, or 
ſerve two maſters, at once. Yet the children of the king's 
embaſladors born abroad were always held to be natural ſub- 
zeRs* : for as the father, though in a foreign country, owes 
not even a local allegiance to the prince to whom he is ſent ; 
ſo, with regard to the ſon alſo, he was held (by a kind of 
Poſiliminium) to be born under the king of England's allegi- 

ance, repreſented by his father, the embaſſador. To encou- 
rage alſo foreign commerce, it was enacted by ſtatute 25 
Edw. III. ſt. 2. that all children born abroad, provided both 
their parents were at the time of the birth in allegiance to 
the king, and the mother had paſſed the ſeas by her huſband's 
conſent, might inherit as if born in England: and accord- 
ingly it hath been ſo adjudged in behalf of merchants *, But 
by ſeveral more modern ſtatutes * theſe reſtrictions are Rill 
farther taken off : ſo that all children, born out of the king's 
ligeance, whoſe fathers were natural-born ſubjects, are now 
natural-born ſubjects themſelves, to all intents and purpoſes, 
without any exception: unleſs their ſaid fathers were attaint- 
ed, or baniſhed beyond ſea, for high treaſon ; or were then in 
the ſervice of a prince at enmity with Great Britain. 


Tux children of aliens, born here in England, are, gene- 
rally ſpeaking, natural-bora ſubjects, and entitled te all the 


y Stat, 29 Car, II. c. 6, a Cro, Car, 601, Mar. 91. lenk. Cent, 3. 
A 7 Rep, 18. b 7 Ann. c. 5. and 4 Geo, II. e. 21. 
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privileges of ſuch, In which the conſtitution of France differs 

from ours; ſor there, by their jus. albinatus, if "TP" be 
born of ſoreign Nr it is an alien”, 4 : 


12 ; 7 2 


A DENIZEN is an alien bort Me Wis has obtained ex 
donatione regis letters patent make him an Engliſh ſubject: 
a high and incommunicable branch of the royal prerogative 4, 
A denizen is in a kind of middle ſtate, between an alien and 
natural-born ſubject, and partakes of both of them. He 
may take lands by purchaſe or deviſe, which an alien may 


not; but cannot take by inheritance ©: for his parent, 
through whom he. muſt claim, being an alien, had no in- 


heritable blood; and therefore could convey none to the ſon, 
And, upon a like defe& of hereditary blood, the ifſue of a 
denizen, born „er arc” cannot inherit to him; but 
his iſſue born after, may . A denizen is not excuſed t from 
paying the alien's duty, and'ſome other mercantile burthens, 
And no denizen can be of the privy council, or either houſe 
of parliament, or have any office of truſt, civil or military, 
or be capable of any er "8 * 
6 „ 

ane catinot be perforined but by act of 
parliament : for by this an alien is put in exactly the ſame 
ſtate as if he had been born in the king's ligeance; except 
only that he is incapable, as well as a denizen, of being a 
member of the priyy council, or parliament, ci. No bill 
for naturalization can be received in either houſe of parlia- 
ment, without ſuch difabling clauſe in it*, Neither can any 
perſon be naturalized or reſtored in blood, unleſs he hath re- 
ceived the ſacrament of the Lord's ſupper within one month 
before the bringing in of the bill; and unleſs he alſo takes 
the oaths of allegiance and ſupremacy i in the preſence of the 
parliament, | 


— 


c Jerk. Cent. 3. cites Nee N g Stat. 22. Hen. VIII. c. 8. 


is, 312. h Stat, 12 I. III. C. 2. 
d 7 Rep. Calvin's caſe 25. i Did. 
© x1 Rep. 67. k Stat. 1 Geo, I, c. 4, 


7 Co, Litt. 8, Vaugh, 285, 1 Stat, 7 Jac, I, c. 2, 
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Tuxsx are the principal diſtinctions between aliens, deni- 
zens, and natives: diſtinctions, which endeavours have been 
frequently uſed ſince the commencement of this century to 
lay almoſt totally aſide, by one general naturalization- act for 
all foreign proteſtants. An attempt which was once carried 
into execution by the ſtatute 7 Ann. c. 5. but this after three 
years experience of it, was repealed by the ſtatute 10 Ann. 
c. 5. except one clauſe, which was juſt now mentioned, for 
naturalizing the children of Engliſh parents born abroad. 
. However, every foreign ſeaman who in time of war ſerves 
two years on board an Engliſh ſhip is ipſo facto naturaliz- 
ed; and all foreign proteſtants, and Jews, upon their reſid- 
ing ſeven years in any of the American colonies, without be- 
ing abſent above two months at a time, or ſerving two years in 
a military capacity there, are (upon taking the oaths ) natura- 
lized to all intents and purpoſes, as if they had been born in 
this kingdom; and therefore are admiſſible to all ſuch privi- 
leges, and no other, as proteſtants or Jews born in this king- 
dom are entitled to. What thoſe privileges are, with reſpect 
to Jews o in particular, was the ſubject of very high debates 
about the time of the famous Jew-bill 7; which enabled all 
Jews to prefer bills of naturalization in parliament, without 
receiving the ſacrament, as ordained by ſtatute 7 Jac. I. It 
is not my intention to revive this controverſy again ; for the 
act lived only a few months, and was then repealed à: there- 


fore peace be now to it's manes. 


m Stat. 13 Geo. II. c. 3. may be found in Molloy de jure mariti« 
n Stat, 13 Geo, II. c. 7, 20 Geo, II. mo, b. 3. c. 6. 11 
c. 24. 2 Geo, III. c. 25, p Stat. 26 Geo. II. c. 26. 
0 A pretty accurate account of the q Stat, 27 Geo, II. c. 1, = 
Jews till their baniſhment in 8 Fdw, I, 
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"CHAPTER THE ELEVENTH. 


YI = 
Or Tut CLERGY. 


U 
* 


H E people, whether aliens, denizens, or natural- 

born ſubjects, are diviſible into two kinds ; the clergy 
and laity: the clergy, comprehending all perſons in holy 
orders, and in eecleſiaſtical offices, will be the ſubject of the 
following chapter. 


Tus venerable body of men, being ſeparate and ſet apart 
from the reſt of the people, in order to attend the more cloſely 
to the ſervice of almighty God, have thereupon large privi- 

leges allowed them by our municipal laws: and had formerly 
much greater, which were abridged at the time of the zefor- 
mation on account of the ill uſe which the popiſh clergy 
had endeavoured to make of them. For, the laws having 
exempted them from almoſt every perſonal duty, they at- 
tempted a total exemption from every ſecular tie, But it is 
obſerved by fir Edward Coke, that, as the overflowing of 
waters doth many times make the river to loſe it's proper 
chanel, ſo in times paſt eccleſiaſtical perſons, ſeeking to ex- 
tend their liberties beyond their true bounds, either loſt or 
enjoyed not thoſe which of right belonged to them. The 
perſonal exemptions do indeed for the moſt part continue, 
A clergyman cannot be compelled to ſerve on a jury, nor to 
appear at a court-leet or view cf frank pledge ; which al- 
moſt every other perſon is obliged to do®: but if a layman is 


a 2 luſt. 4. vp F. N. B. 160. 2 Inſt: 4. 
| ſummoned 
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ſummoned on a jury, and before the trial takes orders, he ſhall 
notwithſtanding appear and be ſworn . Neither can he be 
choſen to any temporal office; as bailiff, reeve, conſtable, 
or the like : in regard of his own continual attendance on 
the ſacred function“. During his attendance on divine ſer- 
vice he is privileged from arreſts in civil ſuits . In caſes alſo 
of felony, a clerk in orders ſhall have the benefit of his cler- 
gy, without being branded in the hand; and may likewiſe 
have it more than once: in both which han A he is di- 
ſtinguiſhed from a layman . But as they have their privi- 
leges, fo alſo they have their diſabilities, on account of their 
ſpiritual avocations. Clergymen, we have ſeen®, are incapa- 
ble of fitting in the houſe of commons ; and by ſtatute 21 
Hen, VIII. c. 13. are not (in general) allowed to take any 
lands or tenements to farm, upon pain of 10 J. per month, 
and total avoidance of the leafe ; nor ſhall engage in any 
manner of trade, nor ſell any merchandize, under forfeiture 
of the treble value. Which prohibition is conſonant to the 
canon law. 


In the frame and conſtitution of eccleſiaſtical polity there 
are divers ranks and degrees: which I ſhall conſider in their 
reſpective order, merely as they are taken notice of by the 
ſecular laws of England ; without intermeddling with the 
canons and conſtitutions, by which the clergy have bound 
themſelves. And under each diviſion I ſhall confider, 
1. The method of their appointment; 2. Their rights and 
duties; and 3. The manner wherein their character or 
office may ceaſe. 


I. Ax arch-biſhop or biſhop is elected by the chapter of 
his cathedral church, by virtue of a licence from the crown. 
Election was, in very early times, the uſual mode of eleva- 
tion to the epiſcopal chair throughout all chriſtendom; and 
this was promiſcuouſly performed by the laity as well as the 
clergy ®:; till at length, it becoming tumultuous, the empe- 


© 4 Leon. 190, 13 & 1 Edw. VI. c. 12. 

4 Finch, L. $$. & page 175. 

© Stat, 50 Edw, III. c. 5. 1 Ric, h fer clerum et papulum. Palm. 25. 
II. c. 16. 2 Roll. Rep. 102, M, Paris, A. D. 


2 Inſt, 637, Stat, 4 Hen, VII, c, 1095. 
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rors and other fovereigns of the reſpectiue kingdoms of Eu- 
rope'took/the appointment in ſome degree into their on 
hands; by reſerving to themſelves the right of confirming! 
theſe elections, and of granting inveſtiture of the temporal. 
ties, which now began almoſt univerſally to he annexed to 
this ſpiritual dignity ; without which confirmation and in- 
veſtiture, the elected biſſiop oould neither be conſeorated nor 
receive any ſecular profits. This right was acknowleged in 
the emperor Charlemagne, A. D. 773, by pope Hadrian, I, 
and the council of Lateran, and univerfally exerciſed by 
other chriſtian princes: but the policy of the court of Rome 
at the ſame time began by degrees to exclude the laity from 
any ſhare in theſe elections, and to confine them wholly to the 
dlergy, which at length was completely effected; the mere 
form of election appearing to the people to be a thing of lit» 
tle conſequence, while the crown was in poſſeſſion of an ab- 
ſolute negative, which was almoſt equiralent to a direct right 
of nomination. Hence the right of appointing to biſhop- 
ricks is ſaid to have been in the the crown of England“ (as 
well as other kingdoms in Europe) even in the Saxon times; 
becauſe the rights of confirmation and inveſtiture were in 
effect (though not in form) a right of complete donation !, 
But when, by length of time, the cuſtom of making elec- 
tions by the clergy only was fully eſtabliſhed, the popes be- 
gan to except to the uſual method of granting theſe inveſti- 
tures, which was per annulum et baculum, by the prince's de- 
livering to the prelate a ring, and a paſtoral ſtaff or croſier; 
pretending, that this was an encroachment on the church's 
authority, and an attempt by theſe ſymbols to confer a ſpiri- 
tua} juriſdiction: and pope Gregory VII, towards the cloſe 
of the eleventh century, publiſhed a bulle of excommuni- 
cation againſt all princes who ſhould dare to confer inveſti- 
tures, and all prelates who ſhould venture to receive them *. 
T His was a bold ſtep towards effecting the plan then adopted by 


4 . I 40. 63. c. 22. te culum regis curia pro ſua n 
Palm. 28. « cenfrrebat. Pencs clericos et menachos 
1 «© Nulla electis praclatorum (ſunt wvir- fuit eleFio, ſed elefium a rege poſialabant. 
2 Ingulpbi) e rat mere libera et canani- Selden. Jan. Angl, I. 1. F. 39. 
; ſed ommes dignitates tam epi ſcopo- m Decrets 2. cauſ, 16. 7. 7. c. 12 
* rum, quan! abbatum, per annulum et ba» & 13. tis 
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the Roman ſee, of rendering the clergy: intirely independent of 
the civil authority: and long and eager were 
ſioned by this papal elaim. But at length, when 3 
Henry V agreed to remove all ſuſpicion of encroachment on 
the ſpiritual character, by conferring inveſtitures for the fu - 
ture per ſceptrum and not per annulum et baculum ; and when 
the kings of England and France conſented alſo to alter the 
form in their kingdoms, and receive only homage from the 
biſhops for their temporalties, inſtead of inveſting them by 
the ring and croſier; the court of Rome found it pee to 
ſuſpend for a while it's other pretenſions *. 


Turs conceſſion was obtained from king Henry the firſt in 
England, by means of that obſtinate and arrogant prelate, 
arch-biſhop Anſelm * : but king John (about a century after- 
wards) in order to obtain the protection of the pope againſt 
his diſcontented barons, was alſo prevailed upon to give up 
by a charter, to all the monaſteries and cathedrals in the 
kingdom, the free right of electing their prelates, whether 
abbots or biſhops : reſerving only to the crown the cuſtody 
of the temporalties during the vacancy ; the form of grant- 
ing a licence to ele, (which is the original of our conge 
eſlire) on refuſal whereof the electors might proceed without 
it ; and the right of approbation afterwards, which was not- 
to be denied without a reaſonable and lawful cauſe?. This 
grant was expreſsly recognized and confirmed. in king John's 
magna carta d, and was again eſtabliſhed by ſtatute 25 Edw. 
III. ſt. 6.4. 3. 


Bur by ſtatute 25 Hen. VIII, c. 20. the antient right of 
nomination was, in effect, reſtored to the crown: it being 
enacted that, at every future avoidance of a biſhoprick, the 
king may ſend the dean and chapter his uſual licence to pro- 
ceed to election; which is always to be accompanied with a 
letter miſſive from the king, containing the name of the per- 
ſan whom he would have them elect : and, . if the dean and 
chapter delay their election above twelve days, the nomina- 


n Mod. Un. Hiſt,zxv,353,xxix,115. r M. Paris. A. D. 2214. 1 Rym, Foad. 198. 
o M. Paris, A. D. 1197, | a caps, 1. edit, Oxon, 1759. . 
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tion ſhall devolve to the king, who may by letters patent ap- 
point ſuch perſon as he pleaſes This election or nomina- 


tion, if it be of a biſhop, muſt be ſignified by the king's 


letters patent to the arch-biſhop of the province; if it be of 


an arch-biſhop, to the other arch -· biſnop and two biſhops, or 
to four biſhops ; «requiring them to confirm, inveſt, and con- 
ſecrate the perſon ſo elected: which they are bound to per- 
form immediately, without any application to the ſee of 


Rome. After which the biſhop ele& ſhall ſue to the king 


for his temporalties, ſhall make oath to the king and none 


other, and ſhall take reſtitution of his ſecular poſſeſſions out 


of the king s hands only. And if ſuch dean and chapter do 


not elect in the manner by this act appointed, or if ſuch 


arch- biſhop or biſhop do refuſe to confirm, inveſt, and con- 
ſecrate ſuch biſhop elect, they ſhall incur all the penalties of 
a praemunire, 


An arch-biſhop is the chief of the clergy in a whole pro- 
vince; and has the inſpection of the biſhops of that pro- 
vince, as well as of the inferior clergy, and may deprive 
them on notorious cauſe”. The arch-biſhop has alſo his 
own dioceſe, wherein he exerciſes epiſcopal juriſdiction ; as 
in his province he exerciſes archiepiſcopal. As arch-biſhop, 
he, upon receipt of the king's writ, calls the biſhaps and 
clergy of his province to meet in convocation : but without 
the king's writ he cannot aſſemble them*, To him all ap- 


peals are made from inferior juriſdictions within his province; 


and, as an appeal lies from the biſhops in perſon to him in 
perſon, ſo it alſo lies from the conſiſtory courts of each dio- 


 ceſe to his archiepiſcopal court. During the vacancy of any 


ſee in his province, he is guardian of the ſpiritualties there- 


of, as the king is of the temporalties ; and he executes all 


eccleſiaſtical juriſdiction therein. If an archiepiſcopal ſee 


be vacant, the dean and chapter are the ſpiritual guardians, 


ever ſince the office of prior of Canterbury was aboliſhed at 
the reformation *, The arch-biſhop is entitled to preſent by 
lapſe to all the eccleſiaſtical livings in the diſpoſal of his 


r Lord Rem. ( . t 2 Roll. Abr. 22 
4Inſt. 322. 323. 
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dioceſan biſhops, if not filled within ſix months. And the 

arch-biſhop has a cuſtomary prerogative, when a biſhop is 
conſecrated by him, to name a clerk or chaplain of his own 
to be provided for by ſuch ſuffragan biſhop ; in lieu of which 
it is now uſual for the biſhop to make over by deed to the 
arch-biſhop, his executors and aſſigns, the next preſentation 
of ſuch dignity or benefice in the biſhop's diſpoſal within 
that ſee, as the arch-biſhop himſelf ſhall chooſe ; which 
is therefore called his option which options are only bind- 
ing on the | biſhop himſelf who grants them, and not his 
ſucceſſors. The prerogative itſelf ſeems to be derived from 
the legatine power formerly annexed by the popes to the me- 
tropolitan of Canterbury*, And we may add, that the pa- 
pal claim itſelf (like moſt others of that encroaching ſee} 
was probably ſet up in imitation of the imperial prerogative 
called primae or primariae preces ; whereby the emperor ex- 

_ erciſes, and hath immemorially exercifed*, a right of nam- 

ing to the firſt prebend that becomes vacant after his acceſſi- 
on in every church of the empire?. A right, that was alſo 
exercifed by the crown of England in the reign of Edward 
I*; and which probably gave riſe to the royal corodies, which 
were mentioned in a former chapter *. It is likewiſe the pri- 

vilege, by cuſtom, of the arch-biſhop of Canterbury, to 
crown the kings and queens of this kingdom. And he hath 

alſo by the ſtatute 25 Hen. VIII. c. 21. the power of granting 

diſpenſations in any caſe, not contrary to the holy ſcriptures 

and the law of God, where the pope uſed formerly to grant 

them : which is the foundation of his granting ſpecial li- 

cences, to marry at any place or time, to hold two livings, 
and the like: and on this alſo is founded the right he exer- 
ciſes of conferring degrees, in prejudice of the two uni- 

verſities b. 


v Cowel's interpr. tit. option, berto cenceffit, de cactiro ſolvat 53 et de 
w Sherlock of options. 1. prexima eccleſia wvacatura de collation? 
x Goldaſt. conflit, imper, tam. 3. pag. pruedicti epiſcopi, quam ipſe Robertus ac- 
ceptaverity reſpiciat, Brev. 11 Edw. I. 
Y Dufreſge. V. 806. Mod. Univ. 3 Pryn. 1264. 
Hiſt, xxix 58. a ch, 8. pag. 283. 
2 Rex, Se, ſalutem. Scrilutis *piſcopo b See the biſhop of Cheſter's caſe, 
Karl. uod. Roberto de Trard u ,,ẽẽ᷑e² Oxon, 1721. 
ſuam, quam ad preces regis praedicte Hu- 
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: Tu e a biſhop befdes th 1 
Aration of certain holy ordinantes peeuliar to that ſacred 
order, conſiſt principally in inſpecting the manners of the 
people and clergy, and puniſhing them in order to reforma- 
tion, by eccleſiaſtical cenſures. To this purpoſe” he has ſe- 
veral courts under him, and may viſit at lcafure 

of his dioceſe. His chancellor is appoin to hold his courts 
for him, and to aſſiſt him in matters of eccleſiaſtical Aw; 
who, as well as all other eccleſiaſtical officers, if lay of tar - 
ried, muſt be a doctor of the civil law, ſo created in ſome 
univerſity, It is alſo the bufineſs of a biſhop to inſti- 
tute, and to direct RN to all eccleſiaſtical livings 
in his dioceſe, a 


1 4 * | 


| ARCHBISHOPRICKS and biſhopricks a may become vold by 
death, deprivation for any very groſs and notorious crime, 
and alſo by reſignation. All reſignations muſt be made to ſome 
ſuperiors. Therefore a biſhop muſt reſign to his metropo- 
litan ; but the arch-biſhop can n reſign to none Sue the Tl 


himſelf, 


II. A Ax and chapter are the council of the bilkop, i to 
affift him with their advice in affairs of religion, and alfo in 
the temporal concerns of his ſee *. When the reſt of the 
clergy were ſettled in the ſeveral pariſhes of each dioceſe (as 
hath formerly been mentioned) theſe were reſerved” for the 
celebration of divine ſervice in the biſhop's own cathedral; 
and the chief of them, who preſided over the reſt, obtains] 
the name of decanus or dean, being probably at firſt appoint- 
ed to ſuperintend ten canons or prebendaries. 


ALL antient deans are elected by the chapter, wi conge d 
efire from the king, and letters miſſive of recommendation; 
in the ſame manner as biſhops : but in thoſe chapters, that 
were founded by Henry VIII out of the ſpoils of the diſſolv- 
ed monaſteries, the deanery is donative, and the inſtallation 


e Stat. 37 Hen. VIII, c. 27, 3 Rep. 75. Co. Litt. 103 300. 
4 Gibſ. cod, 822, f pag. 112, 113. 8 5 
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merely by the king's letters patent :. The chapter, conſiſting 
of canons or. prebendaries, .ate ſometimes. appointed; by the 


king, Ry Bu eee ſometimes * by 


each other. An 


4s $4108 


Tux dean and chapter are, as. was before obſerved, the 
nominal electors of a biſhop. The biſhop is their ordinary 
and immediate ſuperior ; and has, generally ſpeaking, the 
power of viſiting them, and correcting their exceſſes and 
enormities. They had alſo a check on the biſhop at common 
law: for till the ſtatute 32 Hen. VIII. c. 28. his grant or 
leaſe would not have bound his ſucceſſors, unlefs confirmed 
by the dean and chapter. 


DE ANERIES and prebends may become void, like a bi- 
ſhoprick, by death, by deprivation, or by reſignation to 
| either the king or the biſhop), Alſo I may here mention, 
once for all, that if a dean, prebendary, or other ſpiritual 
perſon be made a biſhop, all the preferments of which he was 
before poſſeſſed are void; and the king may preſent to them 
in right of his prerogative royal. But they are not void by 
the cection, but only by the conſecration . 


II. An arch-deacon hath an eccleſiaſtical juriſdiction, 
immediately ſubordinate to the biſhop, throughout the whole 
of his dioceſe, or in ſome particular part of it. He is uſually 
appointed by the biſhop himſelf; and hath a kind of epiſ- 
copal authority, originally derived from the biſhop, but 
now independent and diſtin& from his k. He therefore viſits 
the clergy ; and has his ſeparate court for puniſhment of 
offenders by ſpiritual cenſures, and for hearing all other 
cauſes of eccleſiaſtical cognizance. 


\ 


IV. Tux rural deans are very antient officers of the 
church, but almoſt grown out of uſe ; though their deane- 
ries ſtill ſubſiſt as an eccleſiaſtical diviſion of the dioceſe, or 


archdeaconry. They ſeem to have been deputies of the bi- 


, Gibſ, cod. 173. \ i 2 Roll. Abr. 352. Salk. 137. | 
b Co. Litt, 104. k 1 Burn, eccl. law. 68, 69. 


J Plowd, 498. | 1 Kennet, Far. antiq. 633. 8 
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ſhop, planted all round his dioceſe, the better to inſpect the 
conduct of the parochial clergy, and therefore armed with an 
inferior degree of judicial and coercive authority. | 

V. Tux next, and indeed the moſt numerous, order of 
men in the ſyſtem of eccleſiaſtical polity, are the parſons and 


vicars of churches; in treating of whem I ſhall firſt mark 


out the diſtinction between them; ſhall next obſerve the me- 
thod by which one may become a parſon or vicar; ſhall then 


\ briefly touch upon their rights and duties and ſhall, laſtly, 


ſhew how one may ceaſe to be either. 


A PARSON, perſona Lach is one that hath full poſſeſſion of 


all the rights of a parochial church. He is called parſon, per- 


ſona, becauſe by his perſon the church, which is an inviſible 


body, is repreſented ; and he is in himſelf a body. corporate, 
in order to protect and defend the rights of the church (which 
he perſonates) by a perpetual ſucceſſion ®, He is ſometimes 


called the rector, or governor, of the church: but the ap- 
pellation of parſon, (however it may be depreciated by fami- 
liar, clowniſh, and indiſcriminate uſe) is the moſt legal, moſt 
beneficial, and moſt honourable title that a pariſh prieſt can 


| enjoy ; becauſe ſuch a one, (fir Edward Coke obſerves) 


and he only, is ſaid vicem ſeu perſonam ecclefiae gerere. A par- 
ſon has, during his life, the freehold in himſelf of the par- 


ſonage houſe, the glebe, the tithes, and other dues. But 
theſe are ſometimes appropriated; that is to ſay, the benefice 
is perpetually annexed to ſome ſpiritual corporation, either 


ſole or aggregate, being the patron of the living; whom 


the law eſteems equally capable of providing for the ſervice 
of the church, as any ſingle private clergyman. This con- 


trivance ſeems to have ſprung from the policy of the mona- 


ſic orders, who have never been deficient in ſubtile inven- 
tions for the increaſe of their own power and emolu- 
ments. At the firſt eſtabliſhment of parochial clergy, the 


tithes of the pariſh were diſtributed in a fourfold diviſion ; 


one for the uſe of the biſhop, another for maintaining 


m Gibſ. cod. 972. n Co. Litt. 300. 
the 
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the fabrick of the church, a third for the poor, and the fourth 
to provide for the incumbent, When the ſees of the biſhops. 
became otherwiſe amply endowed, they were prohibited from 
demanding their uſual ſhare of theſe tithes, and the diviſion 
was into three parts only. And hence it was inferred by the 
monaſteries, that a ſmall part was ſufficient for the officiating 
prieſt ; and that the remainder might well be applied to the 
uſe of their own fraternities, (the. endowment of which was 
conſtrued. to be a work of the moſt exalted piety) ſubje& to 
the burthen of repairing the church and providing for. it's 
conſtant ſupply. And therefore they begged and bought, 
for maſſes and obits, and ſometimes even for money, all the 
advowſons within their reach, and then appropriated the be- 
nefices to the uſe of their own corporation, But, in order to. 
complete ſuch appropriation effectually, the king's. licence, 
and conſent of the biſhop, muſt firſt be obtained: becauſe 
both the king and the biſhop may ſometime or other have an, 
intereſt, by lapſe, in the preſentation to the benefice ; which 
can never happen if it be appropriated to the uſe of a cor- 
poration, which never dies: and alſo becauſe the law repoſes 
a confidence in them, that they will not conſent to any thing 
that ſhall be to the prejudice of the church, The conſent. 
of the patron alſo is neceſſarily implied, becauſe (as was be- 
fore obſerved) the appropriation can be originally made to 
none, but to ſuch ſpiritual corporation, as is alſo the patron. 
of the church ; the whole being indeed nothing elſe, but an 
allowance for the patrons to retain the tithes and glebe in 
their own hands, without preſenting any clerk, they them- 
ſelves undertaking to provide for the ſervice of the church. 
When the appropriation is thus made, the appropriators and 
their ſucceſſors are perpetual parſons of the church; and muſt 
ſue and be ſued, in all matters concerning the rights of the 
church, by the name of parſons?. 


THis appropriation may be ſevered, and the church be- 
come diſappropriate, two ways: as, firſt, if the patron or 
appropriator preſents a clerk, who is inſtituted and inducted - 


© Plowd. 496—500, | p Hob, 307, 
.. | Aa to 
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to the parſonage: for the incumbent ſo inſtituted and inducted 
is to all intents and purpoſes complete parſon ; and the appro- 
priation, being once ſevered, can never be re-united again, 

unleſs by a repetition of the fac ſolemnities 4. And, when 
the clerk ſo preſented is diſtinct from the vicar, the rectory 
thus veſted in him becomes what is called a fne-cur? ; becaiiſe 
he hath no cure of ſouls, having a vicar under him to whom 
that cure is committed”, Alſo, if the corporation which has 


the appropriation is diſſolved, the parſonage becomes diſap- 


Propriate at common law; becauſe the perpetuity of perſon 
is gone, which is ey to ſupport the appropriation. 


En this manner, and ſubject to theſe conditions, may appro- 
priations be made at this day: and thus were moſt, if not all, 
of the appropriations at preſent exiſting originally made; ; 
being annexed to biſhopricks, prebends, religious houſes, nay,, 
even to nunneries, and certain military orders, all of which 
were ſpiritual corporations. At the diſſolution of monaſteries 
by ſtatutes 27 Hen. VIII. c. 28. and 31 Hen. VIII. c. 13. 
the appropriations of the ſeveral parſonages, which belonged 
to thoſe reſpeCtive religious houſes, (amounting to more than 
one third of all the pariſhes in England*) would have been 
by the rules of the common law diſappropriated ; had not a 
clauſe in thoſe ſtatutes intervened, to give them to the king 
in as ample a manner as the abbots, Cc, formerly held the 
ſame, at the time of their diſſolution. This, though perhaps 
ſcarcely defenſible, was not without example ; for the ſame 
was done in former reigns, when the alien priories, (that is, 
ſuch as were filled by foreigners only) were diſſolved and 
given to the crown*. And from theſe two roots have ſprung 
all the lay appropriations or ſecular parſonages, which we 
now ſee in the kingdom; they having been afterwards granted 
aut from time to time by the crown®, 


q Co, Litt. 46. tt 2 Inf. 584, 
r Sine-cures might alſo be created by u Sir H. Spelman (of tithes, c. 29.) 
other means, 2 Burn, eccl. law. 347. Afays theſe are now called impropriations, 


8 Seld. review of tith, Cc, 9, Soelm, as being impr 7 in the hands of 
Apology. 35. | layrgea, 
| THESE 
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Tus x appropriating corporations, ot religious houſes, 
| were wont to depute one of their own body to perform divine 
ſervice, and adminiſter the ſacraments, in thoſe pariſhes of 
which the ſociety was thus the parſon, This officiating 
miniſter was in reality no more than a curate, deputy, or vice- 
gerent of the appropriator, and therefore called vicarius or 
vicar. His ſtipend was at the diſcretion of the appropriator, 
who was however bound of common right to find ſomebody, 
qui illi de temporalibus, epiſcops de ſpiritualibus, debeat reſpon- 
dere v. But this was done in ſo ſcandalous a manner, and the 
pariſhes ſuffered ſo much by the neglect of the appropriators, 
that the legiſlature was forced to interpoſe : and accordingly 
it is enacted by ſtatute 15 Ric. II. c. 6. that in all appropria- 
tions of churches, the dioceſan biſhop ſhall ordain (in pro- 
portion to the value of the church) a competent ſum to be 
diſtributed among the poor pariſhioners annually ; and that 
the vicarage ſhall be ſufficiently endowed, It ſeems the pariſh 
were frequently ſufferers, not only by the want of divine ſer- 
vice, but alſo by withholding thoſe alms, for which, among 
other purpoſes, the payment of tithes was originally impoſed : 
and therefore in this act a penſion is directed to be diſtributed 
among the poor parochians, as well as a ſufficient ſtipend to 
the vicar, But he, being liable to be removed at the pleaſure 
of the appropriator, was not likely to inſiſt too rigidly on the 
legal ſufficiency of the ſtipend ; and therefore by ſtatute 
4 Hen. IV. c.12. it is ordained, that the vicar ſhall be a ſecu- 
lar perſon, not a member of any religious houſe ; that he 
ſhall be vicar perpetual, not removeable at the caprice of the 
monaſtery ; and that he ſhall be canonically inſtituted and 
inducted, and be ſufficiently endowed, at the diſcretion of the 
ordinary, for theſe three expreſs purpoſes, to do divine ſer- 
vice, to inform the people, and to keep hoſpitality. The en- 
dowments in conſequence of theſe ſtatutes have uſually been 
by a portion of the glebe, or land, belonging to the parſon- 
age, and a particular ſhare of the tithes, which the appropria- 
tors found it moſt troubleſome to collect, and which are 


w Seld, tith. c. 11. 1, 
Aa 2  there« 
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therefore generally called privy or ſmall tithes; the greater, 
or predial, tithes being till reſerved to their own uſe, But 
one and the ſame rule was not obſerved in the endowment of 
all vicarages. Hence ſome are more liberally, and ſome more 
ſcantily, endowed : and hence many things, as wood in par- 
ticular, are in ſome pariſhes rectorial, and in ſome vicarial 


tithes, 


TRR diſtinction therefore of a parſon and vicar is this: 


the parſon has for the moſt part the whole right to all the 


eccleſiaſtical dues in his pariſh ; but a vicar has generally an 
appropriator over him, entitled to the beſt part of the profits, 


to whom he is in effect perpetual curate, with a ſtanding 


falary. Though in fome places the vicarage has been con- 


ſiderably augmented by a large ſhare of the great tithes ; 


which augmentations were greatly aſſiſted by the ſtatute 29 
Car, II. c. 8, enacted in favour of poor vicars and curates, 
which rendered ſuch temporary augmentations (when made 
by the appropriators) perpetual, 


TRE method of becoming a parſon or vicar is much the 
ſame. To both there are four requiſites neceſlary : holy or- 
ders; preſentation ; inſtitution ; and induction. The me- 
thod of conferring the holy orders of deacon and prieſt, ac- 
cording to the liturgy and canons?, is foreign to the purpoſe 
of theſe commentaries ; any farther than as they are neceſſary 
requiſites to make a complete parſon or vicar, By com- 
mon law a deacon, of any age, might be inftituted and in- 
ducted to a parſonage or vicarage : but it was ordained by 
ſtatute 13 Eliz. c. 12. that no perſon under twenty three 
years of age, and in deacon's orders, ſhould be preſented to 
any benefice with cure; and if he were not ordained prieſt 
within one year after his induction, he ſhould be po fatte 


_ deprived: and now, by ſtatute 13 & 14 Car. II. c. 4. no perſon 


is capable to be admitted to any benefice, unleſs he hath been 


firſt ordained a prieſt ; and then he is, in the language of the 
law, a clerk in orders. But if he obtains orders, or a licence 


„ See 2 Burn, eccl, law, 103. 
to 
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to preach, by money or corrupt practices (which ſeems to be 
the true, though not the common, notion of ſimony) the per- 
ſon giving ſuch orders forfeits! 401. and the perſon receiving 
10 J. and is — enen for 


Any clerk may be preſented © to n 
that is, the patron, to whom the advowſon of the church 
belongs, may offer his clerk to the biſhop of the dioceſe to 
be inſtituted, Of advowſons, or the right of preſentation, 
being a ſpecies of private property, we ſhall find a more con- 
venient place to treat in the ſecond part of theſe commenta- 
ries. But when a clerk is preſented, the biſhop may refuſe 
him upon many accounts. As, 1, If the patron is excom- 
municated, and remains in contempt forty days. Or, 2. If 
the clerk be unfit®; which unfitneſs is of ſeveral kinds. 

Firſt, with regard to his perſon ; as if he be a baſtard, an 
outlaw, an excommunicate, an alien, under age, or the 
like c. Next, with regard to his faith or morals ; as for any 
particular hereſy, or vice that is malum in ſe but if the bi- 
ſhop alleges only in generals, as that he is ſchi/maticus invete- 
ratus, or objects a fault that is malum prohibitum merely, as 
haunting taverns, playing at unlawful games, or the like; 
it is not good cauſe of refuſal . Or, laſtly, the clerk may be 
unfit to diſcharge the paſtoral office for want of learning. In 
any of which caſes the biſhop may refuſe the clerk. In caſe 
the refuſal is for hereſy, ſchiſm, inability of learning, or other 
matter of eccleſiaſtical cognizance, there the biſhop muſt give 
notice to the patron of ſuch his cauſe of refuſal, who, being 
uſually a layman, is not ſuppoſed to have knowlege of it; 
. elſe he cannot preſent by lapſe : but, if the cauſe be temporal, 
there he is not bound to give notice. 


Stat. 31 Eliz. c. 6. d Glany, J. 13. c. 20. 
Z A layman may alſo be preſented; c 2 Roll. Abr. 3 56. 2 Inſt. 6 32. Stat. 
but he muſt take prieſt's orders before 3 Ric. II. c. 3. 7 Ric. II. c. 12, 
bis admiſſion. 1 Burn, 103. > 
2 2 Roll. Abr. 355. © 2 Inſt, 632, 
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Ix an Aon at "RY wine by. he patron againſt the 
biſhop, for refuſing his Clerk, the biſhop muſt aſſign the cauſe, 
If the cauſe be of a temporal nature and the fact admitted, 
(as, for inftance, outlawry) the judges of the Ling courts 
muſt determine it's validity, or, whether it be ſufficient cauſe 
of refufal: but if the fact be denied, it muſt be determined 
by a jury. If the cauſe be of a ſpiritual nature, (as, hereſy, 
particularly alleged) the fact if denied ſhall alſo be deter- 
mined by a jury; and if the fact be admitted or found, the 
court upon conſultation and advice of learned divines ſhall 
decide it's ſufficiency f, If the cauſe be want of learning, the 
biſhop need not ſpecify in what points the clerk is deficient, 
but only allege that he is deficient ?: for the ſtature ꝙ Edw. II. 
ſt. x, c. 13. is expreſs, that the examination of the fitneſs of 
a perſon preſented to a benefice belongs to the eccleſiaſtical 
judge. But becauſe it would be nugatory in this caſe to de- 
mand the reaſon of refuſal from the ordinary, if the patron 
were bound to abide by his determination, who has already 
pronounced his clerk unfit ; therefore, if the biſhop returns 
the clerk to be minus ſuffictens in literatura, the court ſhall write 
to the metropolitan, to re-examine him, and certify his qua- 
lifications ; which certificate of the arch-biſhop is n 

Ir the biſhop hath no objections, but admits the patron 
preſentation, the clerk ſo admitted is next to be inſtituted by 
him; which is a kind of inveftiture of the ſpiritual part of 
the benefice : for by inſtitution the care of the fouls of the 
pariſh is committed to the charge of the clerk. When a vicar 
is inſtituted, he (beſides the uſual forms) takes, if required 
by the biſhop, an oath of perpetual reſidence ; for the maxim 
of law is, that vicarius non habet vicarium : and, as the non- 
reſidence of the appropriators was the cauſe of the perpetual 
eſtabliſhment of vicarages, the law judges it very improper 
for them to defeat the end of their conſtitution, and by ab- 
ſence to create the very miſchiefs which they were appointed 


f 2Inft, 633. h 2 In l. 632. 
E 5 Rep. 58. 3 Lev. 313, 


to 
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to remedy : eſpecially as, if any profits are to ariſe from 
putting in a curate and living at a diſtance from the pariſh, 
the appropriator, who is the real parſon, has undoubtedly the 
elder title to them. When the ordinary is alſo the patron, 
and confers the living, the preſentation and inſtitution are one 
and the ſame act, and are called a collation to a benefice. By 
inſtitution, or collation. the church is full, ſo that there can 
be no freſh preſentation till another vacancy, at leaſt in the 
caſe of a common patron; but the church is not full againſt 
the king, till induction: nay, even if a clerk is inſtituted 
upon the king's. preſentation, the crown may revoke. it be- 
fore induction, and preſent another clerk i. Upon inſtitution 
alſo the clerk may enter on the parſonage houſe and glebe, 
and take the tithes; but he cannot grant or let them, ox bring 
an action for how.” till induction, 


— i is performed by a malate from the biſhop to 
the arch-deacon, who uſually iſſues out a precept to other 
clergymen to perform it for him, It is done by giving the 
clerk corporal poſſeſſion of the church, as by holding the 
ring of the door, tolling a bell, or the like; and is a form 
required by law, with intent to give all the pariſhioners due 
notice, and ſufficient certainty. of their new miniſter, to 
whom their tithes are to be paid. This therefore is the in- 
veſtiture of the temporal part of the benefice, as inſtitution 
is of the ſpiritual, And when a clerk is thus preſented, in- 
ſtituted, and inducted into a rectory, he is then, and not be- 
fore, in full and complete poſſeſſion, and is called in law 
perſona imperſonata, or parſon imparſonee *, 


Tux rights of a parſon or vicar, in his tithes and eccleſiaſti- 
cal dues, fall more properly under the ſecond book of theſe 
commentaries : and as to his duties, they are principally of 
eccleſiaſtical cognizance ; thoſe only excepted which are laid 
upon him by ſtatute. And thoſe are indeed ſo numerous, that 
it is impracticable to recite them here with any tolerable con- 
ciſeneſs or accuracy, Some of them we may remark, as they 

1 Co, Litt, 344. k 16:4. 309, 

Sas 7 : ariſe 
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Ariſe in the progreſs of our enquiries, but for the reſt I muſt 
refer myſelf to ſuch authors as have compiled treatiſes" ex- 
.preſsly upon this ſubject i. I ſhall only juſt mention the ar- 
ticle of reſidence, upon the ſuppoſition of which the law doth 
ſtile every ' parochial miniſter ' an incumbent. - By ſtatute 
21 Hen. VIII. c. 13. perſons wilfully abſenting themſelves 
from their beneſices, for one month together, or two months 
in the year, incur a penalty of 51. to the king, and 53. to any 
perſon that will ſue for the ſame: except chaplains to the king, 
or others therein mentioned *, during their attendance in the 
houſhold of ſuch as retain A: and alſo except all heads 
of houſes, magiſtrates, and profeſſors in the univerſities,” and 
all ſtudents under forty years of age reſiding there, bona fide, 
for ftudy. Legal reſidence is not only in the pariſh,” but alſo 
in the parſonage houſe : for it hath been reſolved e, that the 
ſtatute intended reſidence, not only for ſerving the cure, and 
for hoſpitality : but alſo for maintaining the houſe, that the 
ſucceſſor alſo may keep n there. 


Wx have ſeen that there is but one way, whereby one may 
become a parſon or vicar : there are many ways, by which one 
may ceaſe to be ſo. 1. By death. 2. By ceſſion, in taking 
another benefice. For by ſtatute 21 Hen. VIII. c. 13. if any 
one having a benefice of 81, per annum, or upwards; in the 
king's books, (according to the preſent valuation v,) accepts 
any other, the firſt ſnall be adjudged void, unleſs he obtains 
a diſpenſation; which no one is entitled to have, but the 
chaplains of the king and others therein mentioned, the bre- 
thren and ſons of lords and knights, and doctors and bache- 
lors of divinity and law, admitted by the univerſities of this 
realm. And a vacancy thus made, for want of a diſpenſation, 
is called ceſſion. 3. By conſecration ; for, as was mentioned 
before, when a clerk is promoted to a bilhoprick, all his other 


1 Theſe are very numerous: but thre barriſter, 
are few which can be relied on with m Stat. 25 Een. VIII. c.16, 44 few. 
certainty, Among theſe are biſhop Gib- VIII. c. 28. 

ſou's codex, Dt Burn's ecl;iaſical law, n Stat. 28 Hen, VIII. c. 13. 
and the earlier editions of the clergyman's 0 6 Rep. 21. 
law, publiſhed under the name of Dr p Cro, Car, 456, 
Watſon, but compiled by Mr Place a 


preferments 
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preferments are void the inſtant that he is conſecrated. But 
there is a method, by the favour of the crown, of holding 
ſuch livings in commendam. Commenda, or ecclefia commendata, 
is a living commended by the crown to the care of a clerk, 
to hold till a proper paſtor is provided for it. This may be 
temporary, for one, two, or three years; or perpetual: be- 
ing a kind of diſpenſation to avoid the vacancy of the living, 
and is called a commenda retinere. There is alſo a cammenda 
recipere, which is to take a benefice de novo, in the biſhop's 
own gift, or the gift of ſome other patron conſenting to the 
ſame; and this is the ſame to him as inſtitution and induc- 
tion are to another clerk 4. 4. By reſignation. But this is of 
no avail, till accepted by the ordinary; into whoſe hands the 
reſignation muſt be made. 5. By deprivation, either by ca- 
nonical cenſures, of which I am not to ſpeak; or in pur- 
ſuance of divers penal ſtatutes, which declare the benefice 
void, for ſome nonfeaſance or neglect, or elſe ſome. malefea- 
ſance or crime. As, for ſimony *;. for maintaining any 
doctrine in derogation of the king's ſupremacy, or of the 
thirty nine articles, or of the book of common-prayer *; 
for neglecting after inſtitution to read the liturgy and articles 
in the church, or make the declarations againſt popery, or take 
the abjuration oath * ; for uſing any other form of prayer than 
the liturgy of the church of England“; or for abſenting 
himſelf ſixty days in one year from a benefice belonging to a 
popiſh patron, to which the clerk was preſented by either of 
the univerſities *; in all which and ſimilar caſes the bene- 
hice is zpſo facto void, without any formal ſentence of depri- 
vation, 


VI. A CURATE is the loweſt degree in the church; being 
in the ſame ſtate that a vicar was formerly, an officiating tem- 
porary miniſter, inſtead of the proper incumbent, Though 


q Hob. 144. - u Stat, 13 Eliz. c. 12, 14 Car. II. 
r Cro, Jac. 198. c. 4. 1 Ges. I. c. 6. 

s Stat. 31 Eliz. c. 6. 12 Ann, c. 12. w Stat. 1 Eliz. c. 2. 

t Stat. 1 Elis. c. 1 & 2, 13 Eliz, c. * Stat. 1 W. & M. c. 26. 


12. Y 6 Rep. 29, 30. 
5 there 


204 oe OY IEA Boox I. 


there are what are called perpetual curacies, where all the 
tithes are appropriated, and no vicarage endowed, (being, for 
ſome particular reaſons * exempted from the ſtatute of Hen. 
IV) but, inftead thereof, fuch perpetual curate is appointed. 
by the appropriator. With regard to the other ſpecies of cu- 
rates, they are the objects of ſome particular ſtatutes, which 
ordain, that ſuch as ſerve a chureh during it's vacancy ſhall 
be paid ſuch ſtipend as the ordinary thinks reaſonable, out of 
the profits of the vacancy ; or, if that be not ſufficient, by 
the ſucceſſor within fourteen days after he takes poſſeſſion *: 
and that, if any rector or vicar nominates a curate to the or- 
dinary to be licenced, the ordinaty ſhall ſettle his ſtipend 
under his hand and ſeal, not exceeding 50 J. per annum, nor 
lefs than 20 J. and on failure of 1 may ſequeſter the 
n of the benefice b. 


Tuus much of the 1 properly ſo called. There are 
alſo certain inferior eccleſiaſtical officers of whom the com- 
mon law takes notice; and that, principally, to aſſiſt the ec- 
cleſiaſtical juriſdiction, where it is deficient in powers. On 
which officers I ſhall make a few curſory nn 


VII. CHURCHWARDENS are the guardians or 8 of 
the church, and repreſentatives of the body of the pariſh e. 
They are ſometimes appointed by the miniſter, ſometimes by 
the pariſh, ſometimes by both together, as cuſtom directs. 
They are taken, in favour of the church, to be for ſome 
purpoſes a kind of corporation at the common law; that is, 
they are enabled by that name to have a property in goods 
and chattels, and to bring actions for them, for the uſe and 
profit of the pariſh, Yet they may not waſte the church 
goods, but may be removed by the pariſh, and then called to 
account by action at the common law: but there is no method 
of calling them to account, but by firſt removing them ; for 
none can legally do it, but thoſe who are put in their place, 


2 1 Burn, eccl, law. 427. c In Sweden they have ſimilar officers, 
2 Stat, 28 Hen, VIII. c. 11. whom they call Kiorctiotmariandes. Stiern- 


Ay 


d Stat. 12 Ann, ſt, 2, c. 125 hook, J. 3. c. 7. 
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As to lands, or other real property, as the church, ehureh- 
yard, Oc, they have no ſort of intereſt therein; but if any 
damage is done thereto, the parſon only or vicar ſhall have 
the action, Their office alſo is to repair the church, and make 
rates and levies for that purpoſe: but theſe are recoverable 
only in the eccleſiaſtical court, They are alſo joined with the 
overſeers in the care and maintenance of the poor, They are 
to levy © a ſhilling forfeiture on all ſuch as do not repair to 
church on ſundays and holidays, and are empowered'to keep 
all perſons orderly while there; to which end it has been held 
that a churchwarden may juſtify the pulling off a man's hat; 
without being guilty of either an affault or treſpaſs . There 
are alſo a multitude of other petty parochial powers com- 
mitted to their charge by divers acts of parliament *, 


VIII. pants clerks and ſextons are alſo regarded by che 


common law; as perſons who have freeholds in their offices; 
and therefore though they may be puniſhed, yet they cannot 
be deprived, by eccleſiaſtical cenſures 5, The pariſh clerk 
was formerly very frequently in holy orders; and ſome are fo 
to this day. He is generally appointed by the . incumbent, 
but by cuſtom may be choſen by the inhabitants ; and if ſuch 
cuſtom appears, the court of king's bench will grant a man- 
damus to the arch-deacon to ſwear him in, for the eſtabliſh- 
ment of the cuſtom turns it into a temporal or civil right“. 


d Stat, 1 Eliz. c. 2. tit. church, churc lavardent, wiſutation, 
e 1 Lev. 196. : 8 2 Roll. Abr. 234. 
f See Lambard of churchwardens, az b Cro, Car. 589. 

dhe end of his eirenarcha; and Dr Burn, 
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CHAPTER THE TWELFTH, 


Or Tue. CIVIL STATE. 


T Jay part of his majeſly's ſubjedts, or ſuch of the 
people as are not comprehended under the denomina- 
tion of clergy, may be divided into three 2 ſtates, the 


civil, the 5 8800 and the maritime. ens 


THharT part of the nation | which falls under our - firſt 1 
moſt comprehenſive diviſion, the civil ſtate, includes all or- 
ders of men from the higheſt nobleman to the meaneſt pea- 
ſant, that are not included under either our former diviſion, 
of clergy, or under one of the two latter, the military and 
maritime ſtates: and it may ſometimes include individuals of 
the other three orders; ſince a nobleman, a knight, a gen- 
tleman, or a XD may become either a divine, a ſoldier, 
Or a — 


Tas civil ſtate conſiſts of the nobility and the commons 
alty. Of the nobility, the peerage of Great Britain, or lords 
temporal, as forming (together with the biſhops) one of the 
ſupreme branches of the legiſlature, I have before ſufficiently 
ſpoken : we are here to conſider them according to their ſe- 
veral degrees, or titles of honour. 


ALL degrees of nobility and honour are derived from the 
king as their fountain“: and he may inſtitute what new titles 
he pleaſes. Hence it is that all degrees of honour are not of 
equal antiquity. Thoſe now in uſe are dukes, marqueſſes, 
earls, viſcounts and barons ®. . | 

a 4 Inſt, 363. | ſequent introduction into this iſland, ſee 


d For the original of theſe titles on Mr Selden's ticles of honour, 
the continent of Europe, and their ſub. 
1. A dats 


— 
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1. A duke, though it be with us, as a mere title of nobi- 
lity, inferior in point of antiquity to many others, yet is ſu- 
perior to all of them in rank ; being the firſt title of dignity 
after the royal family ©, Among the Saxons the Latin name 
of dukes, duces, is very frequent, and ſignified, as among 
the Romans, the commanders or leaders of their armies, 
whom in their own language they called Peneroga*; and 
in the laws of Henry I (as tranſlated by Lambard) we find 
them called heretochii. But after the Norman conqueſt, which 
changed the military polity of the nation, the kings them- 
ſelves continuing for many generations dukes of Normandy, 
they would not honour any ſubjects with that title, till the 
time of Edward III; who, claiming to be king of France, 
and thereby loſing the ducal in the royal dignity, in the ele- 
venth year of his reign created his fon, Edward the black 
prince, duke of Cornwall : and many, of the royal family 
eſpecially, were afterwards raiſed to the ſame honour. How- 
ever, in the reign of queen Elizabeth, A. D. 1572 *, the 

whole order became utterly extinct : but is was revived about 
fifty years afterwards by her ſucceſſor, who was remarkably 
prodigal of honours, in the perſon of George Villiers duke 
of Buckingham. | 


2. A margueſs, marchio, is the next degree of nobility. His 
office formerly was (for dignity and duty were never ſeparated 
by our anceſtors) to guard the frontiers and limits of the 
kingdom ; which were called the marches, from the teutonic 
word, marche, a limit: as, in particular, were the marches 
of Wales and Scotland, while they continued to be enemies 
countries, The perſons, who had command there, were 
called lords marchers, or marquefſes ; whoſe authority was 
aboliſhed by ſtatute 27 Hen, VIII. c. 27 : though the title 
had long before been made a mere enſign of honour; Robert 
Vere, earl of Oxford, being created marqueſs of Dublin, by 
Richard II in the eighth year of his reign *, 

© Camden, Britan. tir, crdines. country. Seld. tit. hon. 2. I. 124 

4 This is apparently derived from the e Camden, Britan, tit, ardines, Spel- 
fame root as the German hertzogen, man. Gl: 191, | 
ke antient appellation of dukes in that f 2 Laſlb. 5. 
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R 3. Av earl is a title of nobility ſo antient, that it's original 


cannot clearly be traced, out, Thus much ſeems. tolerably 
certain: that among the Saxons they were called ealdormen, 


guaſi elder men, fignifying the ſame as /entor or ſenator among 


—— 


the Romans; and alſo ſchiremen, becauſe they had each of 
them the hell government of a ſeveral diviſion or ſhire. On 
the i irruption of the Danes, they changed the name to corles, 
which, according to Camden *, fignified the ſame. in their 
language. In Latin they are called comites, (a title firſt uſed 
in the empire) from being the king's attendants ; * a | ſoctetate 
namen ſumpſerunt, reges enim tales ſibi aſſeciant *.” After the 
Norman conqueſt they were for ſome time called counts, or 
countees, from the French ; but they did not long retain that 
name themſelves, though their ſhires are from thence called 
counties to this day. It is now become a mere title, they 
having nothing to do with the government of the county; 
which, as has been more than once obſerved, is now entirely 


devolved on the ſheriff, the earl's deputy, or wvice-comes. . In 


writs, and commiſſions, and other formal inſtruments, the 
king, when he mentions any peer of the degree of an earl, 
uſually ftiles him © truſty and well beloved couſin ;” an ap- 
pellation as antient as the reign of Henry IV; who being 
either by his wife, his mother, or his ſiſters, actually related 
or allied to every earl in the kingdom, artfully and conſtantly 
acknowleged that connexion in all his Jetters and other pub- 
lic acts; from whence the uſage has deſcended to his ſuc- 
ceſſors, though the reaſon has long ago failed, 


4. THE name of vice-comes or viſcount was afterwards made 
uſe of as an arbitrary title of honour, without any ſhadow of 
office pertaining to it, by Henry the ſixth; when, in the 
eighteenth year of his reign, he created John Beaumont a 
peer, by the name of viſcount Beaumont, which was the firſt 
inſtance of the kind i, | 


5. A barer's is the moſt general and univerſal title of no- 

bility ; for originally every one of the peers of ſuperior rank 
g Britan, t. ordines, i 2 Inf, 5 
o Bracton. J. 1. c. 8. Flet. J. 1. c. Ts 


had 


a BG aw .yvovvz = 


Ch. 12. of Pesos. 399 
had alſo a barony annexed to his other titles k. But it hath 
ſoinetimes happened that, when an antient baron hath been 
raiſed to a new degree of peerage, in the courſe of a few ge- 
nerations the two titles have deſcended differently; one per- 
baps to the male deſcendants, the other to the heirs general; 
whereby the earldom or other ſuperior title hath ſubſiſted 
without a barony : and there are alſo modern inſtances, 
where earls and viſcounts have been created without annex- 
ing a barony to their other honours: ſo that now the rule 
doth not hold univerſally, that all peers are barons. The ori- 
ginal and antiquity of baronies has occaſioned great enquiries 
among our Engliſh ãntiquarians. The moſt probable opinion 
ſeems to be, that they were the ſame with our preſent lords 
of manors ; to which the name of court baron, (which is the 
lord's court, and incident to every manor) gives ſome coun- 
tenance. It may be collected from king John's magna carta, 
that originally all lords of manors, or barons, that held of 
the king in capite, had ſeats in the great council or parlia- 
ment: till about the reign of that prince the conflux of them 
became ſo large and troubleſome, that the king was obliged 
to divide them, and ſummon only the greater barons in per- 
ſon; leaving the ſmall ones to be ſummoned by the ſheriff, 
and (as it is ſaid) to fit by repreſentation in another houſe ; 
which gave riſe to the ſeparation of the two houſes of parlia- 
ment®, By degrees the title came to be confined to the 
greater barons, or lords of parliament only ; and there were 
no other barons among the peerage but ſuch as were ſummon- 
ed by writ, in reſpect of the tenure of their lands or baronies, 
till Richard the ſecond firſt made it a mere title of honour, by 
conferring it on divers perſons by his letters patent“, 


Having made this ſhort enquiry into the original of our 
ſeveral degrees of nobility, I ſhall next conſider the manner in 
which they may be created. The right of peerage ſeems to 
have been originally territorial ; that is, annexed to lands, ho- 
nors, caſtles, manors, and the like, the proprietors and poſ- 
ſeſſors of which were (in right of thoſe eſtates) allowed to be 


* 2 Inſt. 5, 6, of hon, 2. 5.21. 
ö cap. 14. ng laſt, 9, deld, Jan. Arg, 2. §. 66, 


= Gilb, Hiſt, of, exch, e. 3. Seld, tit, : 
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peers of the realm, and were ſummoned to parliament to do 
ſuit and ſervice to their ſovereign: and, when the land was 
alienated, the dignity paſſed with it as appendant. Thus the 
biſhops ſtill ſit in the houſe of lords in right of ſucceſſion to 
certain antient baronies annexed, or ſuppoſed to be annexed, 
to their epiſcopal lands »: and thus, in 11 Hen. VI, the poſ- 
ſeffion of the caſtle of Arundel was adjudged to confer an 
earldom on it's poſſeſſor D. But afterwards, when alienations 
grew to be frequent, the dignity of peerage was confined to 
the lineage of the party ennobled, and inſtead of territorial 
became perſonal. Actual proof of a tenure by barony became 
no longer neceſſary to conſtitute a lord of parliament ; but 
the'record of the writ of ſummons to him or his anceſtors was 
n as a ſufficient evidence of the tenure. | 
Fain are now created either by writ, or by patent : for 
thoſe who claim by preſcription muſt ſuppoſe either a writ or 
patent made to their anceſtors ; though by length of time it is 
loſt. The creation by writ, or the king's letter, is a ſummons 
to attend the houſe of peers, by the ſtile and title of that ba- 
rony, which the king is pleaſed to confer : that by patent is 
a royal grant to a ſubject of any dignity and degree of peer- 
age. The creation by writ is the more antient way ; but a 
man is not ennobled thereby, unleſs he actually takes his ſeat 
in the houſe of lords: and ſome are of opinion that there muſt 


be at leaſt two writs of ſummons, and a fitting in two dif- 0 
tinct parliaments, to evidence an hereditary barony 1: and 3 
therefore the moſt uſual, becauſe the ſureſt, way is to grant q 
the dignity by patent, which enures to a man and his heirs te 
according to the limitations thereof, though he never him- p. 
ſelf makes uſe of it”, Vet it is frequent to "call up the eldeſt 1 
ſon of a peer to the houſe of lords by writ of ſummons, in 0 
the name of his father's barony: becauſe in that caſe there is ft 
no danger of his children's loſing the nobility in cafe he ne- be 
ver takes his ſeat; for they will ſucceed to their grandfather. . 
Creation by writ has alſo one advantage over that by patent: ga 
| for a perſon created 2 writ holds the dignity to him and bis pi 
o Glan. J. 7. c. 1. 5 q Whitelocke of pail, ch. 114. $ 


P Seld. tit, of hon. b. 2. C. 9. F. 5. r Cos Litt, 16. 
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heirs, without any words to that purport in the writ; but in 
letters patent there muſt be words to direct the inheritance, 
elſe the dignity enures only to the grantee. for life *, For a 


man or woman may be created noble for their own lives, and 


the dignity not deſcend to their. heirs at all, or deſcend only 
to ſome particular heirs : as where a peerage is limited to a 
man, and the heirs male of his body by Elizabeth his preſent 
lady, and not to ſuch heirs by. any former or future wife, 


Let us take a view of a few of the principal incidents 
attending the nobility, excluſive of their capacity as members 
of parliament, and as hereditary counſellors of the crown z 
both of which we have before conſidered. And firſt we muſt 
obſerve, that in criminal caſes a nobleman ſhall be tried by 
his peers, The great are always obnoxious to popular envy: 
were they to be judged by the people, they might be in dan- 
ger from the prejudice of their judges; and would moreover 


be deprived of the privilege of the meaneſt ſubjects, that of 


being tried by their equals, which is ſecured to all the realm 
by magna carta, c. 29. It is ſaid, that this does not extend 


to biſhops ; who, though they are lords of parliament, and 


fit there by virtue of their baronies which they hold jure eccle- 
ae, yet are not ennobled in blood, and conſequently not 
peers with the nobility*, As to peereſſes, no proviſion was 
made for their trial when accuſed of treaſon or felony, till 
after Eleanor ducheſs of Glouceſter, wife to the lord pro- 
tector, had been accuſed of treaſon and found guilty of witch 
craft, in an eccleſiaſtical ſynod, through the intrigues of car- 


dinal Beaufort. This very extraordinary trial gave occaſion _ 


to a ſpecial ſtatute, 20 Hen. VI. c. . which, enacts that 


peereſſes, either in their own right or by marriage, ſhall be 


tried before the ſame judicature as peers of the realm. If a 
woman, noble in her own right, marries a commoner, ſhe 
ſtill remains noble, and ſhall be tried by her peers: but if ſhe 
be only noble by marriage, then by a ſecond marriage with 
a commoner, ſhe loſes her dignity ; for as by marriage it is 
gained, by marriage it is alſo loſt, Yet if a ducheſs dowager 
marries a baron, ſhe continues a ducheſs till ; for all the 
Co. Litt. 9. 16, t 3 Inſt. 30, 31. 
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nobility are pares, and therefore it is no degradation”, A 


peer, or peereſs (either in her own right or by marriage) 
cannot be arreſted in civil caſes : and they have alſo many 
peculiar privileges annexed to their peerage in the courſe of 
judicial proceedings. A peer, ſitting in judgment, gives not 
his verdict upon oath, like an ordinary juryman, but upon his 
honour * : he anſwers alſo to bills in chancery upon his ho- 

' Nour, and not upon his oath * ; but, when he is examined as 
a witneſs either in civil or criminal caſes, he muſt be ſworn? : 


$] 
| 
1 
[ 
% 
1 
0 
& 


for the reſpect, which the law ſhews to the honour of a peer, 
does not extend ſo far as to overturn a ſettled maxim, that in 
judicis non creditur niſi juratis a. The honour of peers is how- 
ever ſo highly tendered by the law, that it is much more pe- 
' nal to ſpread falſe reports of them, and certain other great 
officers of the realm, than of other men: ſcandal againſt them 
being called by the peculiar name of ſcandalum magnatum, and 


ſubjected to peculiar puniſhment by divers antient ſtatutes *, 


A PEER cannot loſe his nobility, but by death or attainder; 
though there was an inſtance, in the reign of Edward the 
fourth, of the degradation of George Nevile duke of Bedford 
by act of parliament*, on account of his poverty, which 


rendered him unable to ſupport his dignity ©. But this is a 
fingular inſtance ; which ſerves at the ſame time, by having 


happened, to ſhew the power of parliament ; and, by having 


by act of parliament. 


v 2 Inſt, 0. 
u Finch, L. 355. 1 Ventr. 298, 
2 luſt. 49. 
x 1 P. Was. 146, 
Y Salk. 512, 
2 Cro, Car, 64. 
a 3 Edw. I. c. 34. 2 Ric, II. ſt. 1. 
©. 3. 12 Ric, II. e. 242. 
d 4 Inſt, 255. ; 
© The preamble to the act is remark- 


able: “ ſoraſmuch as oftgatimes it is © 12 Rep. 107, 12 Mod. 56. 


happened but once, to ſhew how tender the parliament hath 
been, in exerting ſo high a power. It hath been ſaid indeed“, 
that if a baron waſtes his eſtate, ſo that he is not able to ſup- 
port the degree, the ing may degrade him: but it is expreſsly 
held by later authorities ©, that a peer cannot be degraded but 


« ſeen, that when any lord is called to 
« high eſtate, and hath not convenient 
« livelyhcod to ſupport the fame dignity, 


eit induceth great poverty and indi- 
0 gence, and cauſeth oftentimes great 


ce extortion, embracery, and maintenance 
to be had; to the great trouble of all 
« ſuch countries where ſuch eſtate ſhall 
es happen to be: therefore, &c," 

d Moor. 678. 


Tux 
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Tas campionalty, like the nobility, are divided into ſe- 
veral degrees; and, as the lords, though different in rank, 
yet all of them are peers in reſpe& of their nobility, ſo the 
commoners, though ſome are greatly ſuperior to others, yet 
all are in law peers, in reſpect of their want of nobility *, 


Tu firſt name of dignity, next beneath a peer, was an- 
tiently that of wdames, vice-domini, or valvaſors © Q who are 


mentioned by our antient lawyers ® as viri magnae dignitatis ; 


and fir Edward Coke | ſpeaks highly of them. Yet they are 
now quite out of uſe ; and our legal antiquarians are not 
agreed upon even their original or antient office, 


Now therefore the firſt perſonal dignity, after the nobility, 
is a, knight of the order of St. George, or of the garter; firſt 
inſtituted by Edward III, A. D. 1344 *. Next (but not till 
after certain officzal dignities, as privy counſellors, the chan- 
cellors of the exchequer and duchy of Lancaſter, the chief 
juſtice of the king's bench, the maſter of the rolls, and the 
other Engliſh judges) follows a knight banneret ; who indeed 
by ſtatutes 5 Ric. II. ſt. 2. c. 4. and 14 Ric, II. c. 11. is 
ranked next after barons: and his precedence before the 
younger ſons of viſcounts was confirmed to him by order of 
king James I, in the tenth year of his reign l. But, in order 
to intitle himſelf to this rank, he muſt have been created by 
the king in perſon, in the field, under the royal banners, in 
time of open war ®, Elſe he ranks after baronets; who are 
the next order : which title is a dignity of inheritance, cre- 
ated by letters patent, and uſually deſcendible to the iſſue male. 
It was firſt inſtituted by king James the firſt, A. D. 1611. 
in order to raiſe a competent ſum for the reduction of the pro- 
vince of Ulſter in Ireland ; for which reaſon all baronets have 
the arms of Ulſter ſuperadded to their family coat, Next fol- 
low knights of the bath; an order inſtituted by king Henry IV 


f 2 Inſt, 29, * Seld. tit. of hon, 2. 5+ 41. 
£ Camden. Brita. t. ordines, Bid. 2. 11. 3. 
b Dracton. J. x. c. 8. m 4 Inſt. 6. 
i 2 lat. 667, N 
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and revived by king George the firſt. They are ſo called 
from the ceremony of bathing, the night before their creation. 
The laſt of theſe inferior nobility are knights bachelors ; the 
moſt antient, though the loweſt, order of knighthood amongſt 
us: for we have an inſtance” of king Alfred's conferring 
this-order on his fon Athelſtan. The cuſtom of the antient 
Germans was to give their young men a ſhield and alance in 
the great council: this was equivalent to the tega virilis of 
the Romans: before this they were not permitted to bear 
arms, but were accounted as part of the father's houſhold ; 
| after it, as part of the public . Hence ſome derive the uſage 
of knighting, which has prevailed all over the weſtern world, 
ſince it's reduction by colonies from thoſe northern heroes. 
Knights are called in Latin equites azrati : aurati, from the 
gilt ſpurs they wore ; and eguites, becauſe they always ſerved 
on horſeback : for it is obſervable”, that almoſt all nations 
call their knights by ſome appellation derived from an herſe. 
They are alſo called in our law milites, becauſe they formed a. 
part, or indeed the whole, of the royal army, in virtue of 
their feodal tenures ; one condition of which was, that every 
one who held a knights fee (whith in Henry the ſecond's 
time 9 amounted to 20/. per annum) was obliged to be knight- 
ed, and attend the king in his wars, or fine for his non- 
compliance. The exertion of this prerogative, as an expe- 
dient to raiſe money in the reign of Charles the firſt, gave 
great offence ; though warranted by law, and the recent ex- 
ample of queen Elizabeth :. but it was, at the reſtoration, 
together with all other military branches. of the feodal law, 
aboliſhed ; and this kind of knighthood has, ſince that time, 
fallen into great diſregard, 


Pawn fir Edward Coke ſays r, are all the names of 
dignity in this kingdom, eſquires and gentlemen being only 
names of worſhip. But befors theſe laſt the heralds rank all 


n Will, Malmſb, I, 2: q Glanvil. V 9. c. 4. 
o Tac, de murib, Germ. 13. r 2a loſt, 667, 


o Camden, ibid. Co. Litt, 74, | 
| Y colonels 
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colonels, ſerjeants at 7 and doctors i in the three bs 


profeiioris . 


e of dense in Lesbe 
may be reduced to the following table: 
in which, thoſe marked * are intitled 


to the rank here allotted them, by ſta- 


tute 31 Hen. VIII. c. 10, —— marked 
+, by flatute 1 W. & N. c. 21.— 
marked J, by letters patent 9, 10, and 


1 


942 


14 Jac, I. which fee in Seld. tit, of hon; 
II. 5.46. and II. 11.3. —— marked f, 
by autient uſage and/eſtabliſhed cuſtom 3 
for which ſee (among others) Camden's 
Britannia, tit, ordings, Milles's catalogue 
of honour, edit. 1610, and Chamber- 
layne . b. 3. ch. 3. 


TATA oF PrxECEDENCE, 


* The king's children and grandchildren, 

. + brethren, 

* - - - uncles. 

Yo. = nepbhews. 

Archbiſhop of Canterbury. 

Lord chancellor or keeper, if a baron. 

* Archbiſhop of York, 

Lord treaſurer, - 3 

Leid preſident of the council, if barons. 

* Loid privy ſeal, 

* Lord great chamberlain. But 
ſee private tat, 1 Geo, I, c. 3. 

* Lord high conſtable. 

* Lord marſhall, | 

Lord admiral, 

Lord ſteward of the houſhold, 

* Lord chamberlain of the houſ- 
hold, 

* Dukes, 

* Marqueſſes, 

t Dukes' eldeſt ſons, 

Earls. 

3 Marqueſſes' eldeſt ſons. 

Dukes“ younger ſons, 

* Viſcounts, 

1 Earls' eldeſt ſons. 

t Marqueſſes younger ſons, 

Secretary of fate, if a biſhop, 

* Biſhop of London, 

* - - - «- Durham, 

* . - - - Wincheſter, 

* Biſhops, 

Secretary of ſtate, if a baron, 

Barons. 

+ Speaker of the houſe of commons, 

+ Lerds commiſſioners of the great ſeal, 

I Viſcounts' eldeſt ſons, 

7 Earls' younger ſons, 

1 Barons' eldeſt ſons, 


above all peers of 


B b 3 


their own degree, 


|| Knights of the garter, 

[| Privy counſellors, 

Chancellor of the exchequer. 
Chancellor of the duchy. 

|| Chief juſtice of the king's bench, 
I| Mafter of the rolls. 

|| Chief juſtice of the common pleas. 
|| Chief baron of the exchequer, 
|| Judges, and barons of the coif. 
I Knights bannerets, royal. 
|| Viſcounts' younger ſons. 
Baronsꝰ younger ſons, 

[| Baronets, 

|| Knights bannerets, 

t Knights of the bath, 

t Knights bachelors, 

[| Baronets' eldeſt ſons, 

|| Knights' eldeſt ſons, 

|| Baronets' younger ſons. 

|| Knights' younger ſous. 

1 Colonels, 

2 Serjeants at law. 

I Doctors. 

1 Eſquĩres. 

1 Gen'lemen, 

1 Veomen. 

I Tradeſmen, 

1 Artificers, 

7 Labourers, 


N. B. Married women and widows 
are intitled to the ſame rank among each 
other, as their huſbands would reſpec- 
tively have born between themſelves, ex- 
cept ſuch rank is merely profeſſional or 
official; — and unmarried women to the 
ſame rank as their eldeſt brothers would 
bear among men, during the lives of 


their fathers, 
ESQUIRES 


— 
* 
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EsQuriREs and gentlemen are confounded together by fir 
Edward Coke, who obſerves , that every eſquire is a gentle- 
man, and a gentleman is defined to be one gui arma gerit, 
who bears coat armour, the grant of which adds gentility to 
a man's family: in like manner as civil nobility, among the 
Romans, was founded in the jus imaginum, or haying the 
image of one anceſtor at leaſt, who had borne ſome curule 
office. It is indeed a matter ſomewhat unſettled, what con- 
ſtitutes the diſtinction, or who is a real eſquire : for it is not 
an eſtate, however large, that confers this rank upon it's 
owner. Camden, who was himſelf a herald, diſtinguiſhes 
them the moſt accurately ; and he reckons up four ſorts of 
them*: 1. The eldeſt ſons of knights, and their eldeſt ſons, 
in perpetual ſucceſſion ® : 2. The eldeſt ſons of younger ſons 
of peers, and their eldeſt ſons, in like perpetual ſucceſſion : 
both which ſpecies of eſquires fir Henry Spelman entitles 
armigeri natalitii *, 3. Eſquires created by the king's letters 
patent, or other inveſtiture ; and their eldeſt ſons. 4. Eſ- 
quires by virtue of their offices ; as juſtices of the peace, and 
others who bear any office of truſt under the crown. To theſe 
may be added the eſquires of knights of the bath, each of 
whom conſtitutes three at his inſtallation : and all foreign, 
nay, Iriſh peers; for not only theſe, but the eldeſt ſons of 
peers of Great Britain, though frequently titular lords, are 
only eſquires in the law, and muſt ſo be named in all legal 
proceedings . As for gentlemen, ſays ſir Thomas Smith 7, 
they be made good cheap in this kingdom: for whoſoeres 
ſtudieth the laws of the realm, who ſtudieth in the univerſi- 
ties, who profeſſeth liberal ſciences, and (to be ſhort) who 
can live idly, and without manual labour, and will bear the 
port, charge, and countenance of a gentleman, he ſhall be 
called maſter, and ſhall be taken for a gentleman. A yeoman is 
he that hath free land of forty ſhillings by the year ; who is 
thereby qualified to ſerve on juries, vote for knights of the 


8 2 Inſt. 668. vw Giofi. 43” 
t Ibid. * 3 Inſt, 30. 2 Inſt, 667. 
22 laſt. 667, y Commonw, of Eng, b. J. e. 20. 


ſhiſe; 


8 
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ſhire, and do any other act, where the law Rees that 
is probus et legalis homo. 


Tus reſt of the commonalty are tradeſmen, artificers, and 
labourers ; who (as well as all others) muſt in purſuance of 
the ſtatute 1 Hen. V. c. 5. be ſtiled by the name and addition | 
of their eſtate, degree, or myſtery, in all actions and other 


legal proceedings, 


® 2 Iuft, 668. f 
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{ cares rar THIRTERNT H, 


Or THE MILITARY AND MARITIME 


STATES. 


HE military ſtate includes the whole of the ſoldiery ; 
or, ſuch perſons as are peculiarly appointed among the 
reſt of the paper, for the ſafeguard and defence of the realm, 


In a land of liberty it is extremely dangerous to make a 
diſtinct order of the profeſſion of arms. In abſolute monat- 
chies this is neceſſary for the ſafety of the prince, and ariſes 
from the main principle of their conſtitution, which is that of 
governing by fear : but in free ſtates the profeſſion of a 
ſoldier, taken fingly and merely as a profeſſion, is juſtly an 
object of jealouſy, In theſe no man ſhould take up arms, 


but with a view to defend his country and it's laws: he puts 


not off the citizen when he enters the camp but it is be- 
cauſe he is a citizen, and would wiſh to continue ſo, that he 
makes himſelf for a while a ſoldier. The laws therefore and 
conſtitution of theſe kingdoms know no ſuch ſtate as that of 
a perpetual ſtanding ſoldier, bred up to no other profeſſion 
than that of war: and it was not till the reign of Henry VII, 
that the kings of England had ſo much as a guard about 


their perſons, 


In the time of our Saxon anceſtors, as appears from Ed- 
ward the confeſſor's laws *, the military force of this kingdom 
was in the hands of the dukes or heretochs, who were con- 
ſtituted through every province and county in the kingdom; 
being taken out of the principal nobility, and ſuch as were 


moſt remarkable for being . ſaprentes, fideles, et animgſi, 


Their duty was to lead and regulats the Engliſh armies, with 
f very unlimited power; ** prout eis viſum fuerit, ad honeren 
| fee, | 

| e goronae | 
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4 corgnae et utilitatem regni. And becauſe of this great power 
they were elected by the people in their full aſſembly, or 
folkmote, in the ſame manner as ſheriffs were elected: fol- 
lowing {til] that old fundamental maxim of the Saxon con- 
ſtitution, that where any officer was entruſted with ſuch power, 

as if abuſed might tend to the oppreſſion of the people, that 
power was delegated to him by the vote of the people them- 
ſelves d. So too, among the antient Germans, the anceſtors 
of our Saxon forefathers, they had their dukes, as well as 
kings, with an independent power oyer the military, as the 
kings had over the civil ſtate, The dukes were elective, the 
kings hereditary ; for ſo only can be conſiſtently underſtood 
that paſſage of Tacitus“, © reges ex nobilitate, duces ex virtute 
F* /umunt ;” in conſtituting their kings, the family or blood 
royal was regarded, in chuſing their dukes or leaders, war- 
like merit: juſt as Caeſar relates of their anceſtors in his time, 
that whenever they went to war, by way either of attack or 
defence, they elected leaders to command them 4. This large 
ſhare of power, thus conferred by the people, though intended 
to preſerye the liberty of the ſubject, was perhaps unreaſon- 
ably detrimental to the prerogative of the crown : and ac- 
cordingly we find a very ill uſe made of it by Edric duke of 
Mercia, in the reign of king Edmond Ironſide ; who, by his 
office of duke or heretoch, was entitled to a large command 
in the king's .army, and by his repeated treacheries at laſt 
transferred the crown to Canute the Dane. | 


IT ſeems univerſally agreed by all hiſtorians, that king 
Alfred firſt ſettled a national militia in this kingdom, and by 
his prudent diſcipline made all the ſubjects of his dominion 
ſoldiers: but we are unfortunately. left in the dark as to the 
particulars of this his ſo celebrated regulation; though, from 
what was laſt obſerved, the dukes ſeem. to have been left in 
poſſeſſion of too large and independent a power: which en- 


d « Tſfliwvergwiri eliguntur per commune See alſo Bede, eccl. Bi. I. 5. c. 10. 
F* confilium, pro-communi utilitate regni, per © De morib, German, 7. 
'' provincias et patrias univerſas, & per d d Quum bellum civitas aut illatum 
n gulos comitatus, in pleno folkmete, ficut t defendit aut infert, magiftratus qui et 
'* et vicecomites provinciarum et comitatuum * bello praefint del guntur. Debell. Gall, 
ft mg debent,” LL. Id. Confefſ. ibid, 4,6, c. 2 Med 
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abled duke Harold on the death of Edward the conſeſſor, ; 


though a ſtranger to the royal blood, to mount for a ſhort 


ſpace the throne of this kingdom, in prejudice of FA: 
Atheling vere rizhtful heir, | 


Uron the Norman conqueſt the feodal law was introduced 
here in all it's rigor, the whole of which is built on a military 
plan. I ſhall not now enter into the particulars of that con- 
ſtitution, which belongs more properly to the next part of 
our commentaries : but ſhall only obſerve, that, in conſe- 
quence thereof, all the lands in the kingdom were divided 
into what were called knight's ſees, in number above ſixty 
thouſand; and for every knight's for a knight or ſoldier, miles, 
was bound to attend the king in his wars, for forty days in a 
year ; in which ſpace of time, before war was reduced to a 
ſcience, the campaign was generally finiſhed, and a kingdom 
either conquered or victorious . By this means the king had, 
without any expenſe, an army of ſixty thouſand men always 
ready at his command. And accordingly we find one, among, 
the laws of William the conqueror i, f, which in the king's 
name commands and firmly enjoins the perſonal attendance of 
all knights and others; © quod habeant et teneant ſe ſemper in 
s armis et equis, ut decet et ortet e et quod ſemper ſint prompti 


6: parati ad ſervitium ſuum integrum nobis explendum et pera- 


gendum, cum opus adfuerit, ſecundum quod debent de feodis et 


c tenementis ſuis de jure nobis facere.” This perſona] ſervice . 


in proceſs of time degenerated into pecuniary commutations or 
aids, and at laſt the military part of the feodal ſyſtem was 
aboliſhed at the reſtoration, by ſtatute 12 Car, II. c. 24. 


Ix the mean time we are not to imagine that the kingdom 
was left wholly without defence in cafe of domeſtic inſurrec- 


tions, or the proſpect of foreign invaſions. Beſides thoſe, who 


by their military tenures were bound to perform forty days 


2 fervice in the field, firſt the aſſiſe of arms, enacted 27 Hen, 


© The Poles are, even at this day, ſo or forty days, in a year, Mod, Un, 
tenacious of their antient conſtitution, Hiſt, xxxiv, 12. 
that their poſpolite, or militia, caanot f c, 58, See Co, Litt. 75, 76. 
be compelled to ſerve above tix weeks, = II 
| | « 
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IIs, and afterwards the ſtatute of Wincheſter", under Ed- 


ward I, obliged every man, according to his eſtate and de- 


gree, to provide a determinate quantity of ſuch arms as were 
then in uſe, in order to keep the peace: and conſtables were 
appointed in all hundreds by the latter ſtatute, to ſee that 
ſuch arms were provided. Theſe weapons were changed, by 
the ſtatyte 4 & 5 Ph. & M. c. 2. into others of more modern 
ſervice; but both this and the former proviſions were repealed 


in the reign of James I ', While theſe continued in force, it 
was uſual from time to time for gr princes to iſſue commiſ- 


ſions of array, and ſend into every county officers in whom 
they could confide, to muſter and array (or ſet in military 
order) the inhabitants of every diſtrict; and the form of the 
commiſſion of array was ſettled in parliament in the g Hen. 
IV“, But at the ſame time it was provided ': that no man 
ſhould be compelled to go out of the kingdom at any rate, nor 


out of his ſhire but in caſes of urgent neceſſity; nor ſhould pro- 


vide ſoldiers unleſs by conſent of parliament. About the reign 
of king Henry the eighth, and his children, lord lieutenants be- 
gan to be introduced, as ſtanding repreſentatives of the crown, 
to keep the counties in military order ; for we find them menti- 
oned as known officers in the ſtatute 4 & 5 Ph. &. M. c. 3. 
though they had not been then long in uſe, for Camden ſpeaks 
of them x in the time of queen Elizabeth, as extraordinary 
magiſtrates conſtituted only in times of difficulty and danger. 


In this ſtate things continued, till the repeal of the ſtatutes 
of armour in the reign of king James the firſt : after which, 
when king Charles the firſt had, during his northern expedi- 
tions, iſſued commiſſions of lieutenancy and exerted ſome 
military powers, which, having been long exerciſed, were 
thought-to belong to the crown, it became a queſtion in the 
long parliament, how far the power of the militia did inhe- 
rently reſide in the king; being now unſupported by any ſta- 


tute, and founded only upon immemorial uſage. This queſ- 
tion, long agitated with great heat and reſentment on both _ 


s Hoved, A. D. 1181, k Ruſhworth, part 3. pag. 667. 
b 13 Edw. I. c. 6. 1 Stat, 1 Edw, III. ſt. 2. c. 5 & 7. 
Stat. z Jac, I. c. 25. 21 Jac, I. 25 Cdw. III. ſt. 5. c. 8. 

b. 28, m Brit. 103. Edit. 1594. 


ſides, 


— 


. 
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ſides, became at length the immediate cauſe of the fatal rup- 


ture between the king and his parliament: the two houſes not 
only denying this prerogative of the crown, the legality of 
which right perhaps might be ſomewhat-doubtful ; but alſo 
ſeiſing into their own hands the intire power of the militia, 
A n ere N n 
4 Hof 

\»S90w: after the reſtoration of king Charles the ſecond, 
when the military tenures were aboliſhed, it was thought 
proper to aſcertain the power of the militia, to-recognize the 
ſole right of the crown to govern and command them, and to 
put the-whole into a more regular method of military ſubor- 
dination a: and the order, in which the militia now ſtands 


j 


by law, is principally built upon the ſtatutes which were then 
; enacted, It js true the two laſt of them are apparently re- 


pealed ; but many of their proviſions are re-enaCted, with 
the addition of ſome new regulations, by the prefent militia 


| Jaws: the general ſcheme of which is to diſcipline a certain 


number of the inhabitants of every county, choſen by Jot for 
three years, and officered by the lord lieutenant, the deputy 
Heutenants, and other principal landholders, under a com- 
miſſion from the crown. They are not compellable to march 
out of their counties, unleſs in caſe of invaſion or actual re- 
dellion, nor in any caſe compellable to mafch out of the 
kingdom. They are to be exerciſed at ſtated times: and their 


_ diſcipline in general is liberal and eaſy ; but, when drawn 


out into actual ſervice, they are ſubje to the rigors of martial 
law, as neceſſary to keep them in order. This is the conſti- 


tutional ſecurity, which our laws have provided for the public 


peace, and for protecting the realm againſt foreign or domeſtic 
violence; and which the ſtatutes o declare is eſſentially neceſ- 
fary to che ſafety and proſperity of the kingdom. 


WHEN the nation was engaged in war, more veteran troops 
and more regular diſcipline were eſteemed to be neceſſary, 
than could be expected from a mere militia. And therefore 
at ſuch times more rigorous methods were put in uſe for the 


n 13 Car, II. c. 6. 14 Car, II. c. 3. © 2 Geo, III. cas Us, 9 Geo, III. 
15 Car. II. c. 4. c. 42. 1 
raiſing 
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railing of armies and the due regulation and diſcipline of the 
ſoldiery: which are to be looked upon only as temporary 
excreſcences bred out of the diſtemper of the ſtate, and not as 
any part of the permanent and perpetual laws of the kingdom. 
For martial law, which is built upon no ſettled principles, 
but is entirely arbitrary in it's deciſions, is, as fir Matthew 
Hale . obferves?,” in truth and reality no law, but ſomething 
indulged rather than allowed as a law. The neceflity of order 
and diſcipline in an army is the only thing which can give it 
countenance ; and therefore it ought not to be permitted in 
time of peace, when the King's courts are open for all perſons 
to receive juſtice according to the laws of the land. Where- 
fore, Thomas earl of Lancaſter being condemned at Pontefract, 
15 Edw. II. by martial law, his.attainder was reverſed 1 Edw. 
III. becauſe it was done in time of peace . And it is laid 
down, that if a lieutenant, or other, that hath commiſſion 
of martial authority, doth in time of peace hang or otherwiſe 


execute any man by colour of martial law, this is murder; 


for it is againſt magna carta. And the petition of right 
enacts, that no ſoldier ſhall be quartered on the ſubject with- 
out his own conſent * ; and that no commiſſion ſhall iſſue to 
proceed within this land according to martial law. And 
whereas, after the reſtoration, king Charles the ſecond kept 
up about five thouſand regular troops, 'by his own authority, 
for guards and garriſons ; which king James the ſecond by 
degrees increaſed to no leſs than thirty thouſand, all paid 
from his own civil liſt ; it was made one of the articles of the 
bill of rights , that the raiſing or keeping a ſtanding army 
within the kingdom in time of peace, unleſs it be with con- 
ſent of parliament, is againſt law, 


Bur, as the faſhion of keeping ſtanding armies (which 
was firſt introduced by Charles VII in France, A. D. 1445 
has of late years univerſally prevailed over Europe (though 


Ha. C. L. . 2. u Thus, in Poland, no ſoldier can 
4 2 Brad, Append, 59. | be quartered upon the gentry, the only 
7 3 Inſt, 52, freemen in that republic. Mod. Univ. 
% cap. 29. Hiſt. xxxiv. 23. 


3 Car, I. See alſo fiat, 31 Car, II. Stat. 1 W. & M. ft. 2. c. 2. 
©& I, 


F Robertlon, Cha, V. i, 94. 
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ſome of it's potentates, being unable themſelves to maintain 


p > oh ye : 


them, are obliged to have recourſe. to richer powers, and 
receive ſubſidiary penſions” for that purpoſe) it has alſo for 
many years paſt been annually judged neceflary by our legiſ- 


lature, for the ſafety of the kingdom, the defence of the poſ- 


ſeflions of the _ of Great. Britain, and the preſervation 
of the balance of power in Europe, to maintain even in time 
of peace a ſtanding body of troops, under the command of 
the crown; who are however þ/o facto diſbanded at the expi- 
ration of every year, unleſs continued by parliament. And 
it was enacted by ſtatute 10 W. III. c. 1. that not more than 
twelve thouſand regular forces ſhould be kept on foot in Ire- 
land, though paid at the charge of that kingdom: which per- 
miſſion is extended by ſtatute 8 Geo. III. c. 13. to 16235 


men, in time of peace. 


To prevent the executive power from being able to oppreſs, 
ſays baron Monteſquieu *, it is requiſite that the armies with 
which it is entruſted ſhould conſiſt of the people, and have 
the ſame ſpirit with the people ; as was the caſe at Rome, 
till Marius new-modelled the legions by enliſting the rabble 
of Italy, and laid the foundation of all the military tyranny 


that enſued, Nothing then, according to theſe principles, 


ought to be more guarded againſt in a free ſtate, than making 
the military power, when ſuch a one is neceſſary to be kept 
on foot, a body too diſtinct from the people. Like ours 


therefore, it ſhould wholly be compoſed of natural ſubjects ; 


it ought only to be enliſted for a ſhort and limited time; the 
ſoldiers alſo ſhould live intermixed with the people; no ſepa- 
rate camp, no barracks, no inland fortreſſes ſhould be al- 
lowed. And perhaps it might be ſtill better, if, by diſmiſſing 
a ſtated number and enliſting others at every renewal of their 


term, a circulation could be kept up between the army and 


the people, and the citizen and the ſoldier be more intimately 


connected together. 


To keep this body of troops in order, an annual act of 
parliament likewiſe paſſes, to puniſh mutiny and deſertion, 


x Sp. L. 11. 
7 5 . cc and 
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< and for the better payment of the army and their quarters,” 


This regulates the manner in which they are to be diſperſed | 


among the ſeveral inn-keepers and victuallers throughout the 
kingdom ; and eſtabliſhes a law martial for their government. 
By this, among other things, it is enacted, that if any officer 
or ſoldier ſhall excite, or join any mutiny, or, knowing of 
it, ſhall not give notice to the commanding officer ; or ſhall 
deſert, or liſt in any other regiment, or ſleep upon his poſt, 
or leave it before he is relieved, or hold correſpondence with 
a rebel or enemy, or ſtrike or uſe violence to his ſuperior of- 


ficer, or ſhall diſobey his lawful commands ; ſuch offender 


ſhall ſuffer ſuch puniſhment as a court martial ſhall inflict, 
though it extend to death itſelf. 


HowEvER expedient the moſt ſtrict regulations may be in 
time of actual war, yet, in times of profound peace, a little 
relaxation of military rigor would not, one ſhould hope, be 
productive of much inconvenience. And, upon this princi- 
ple, though by our ſtanding laws? (till remaining in force, 


though not attended to) deſertion in time of war is made 
felony, without benefit of clergy, and the offence is triable 


by a jury and before the judges of the common law; yet, by 
our militia laws before- mentioned, a much lighter puniſh- 
ment is inflicted for deſertion in time of peace, So, by the 
Roman law alſo, deſertion in time of war was puniſhed with 
death, but more mildly in time of tranquillity *. But our 


mutiny act makes no ſuch diſtinction: for any of the faults 


above-mentioned are, equally at all times, puniſhable with 
death itſelf, if a court martial ſhall think proper. This diſ- 
eretionary power of the court martial is indeed to be guided 
by the directions of the crown; which, with regard to mili- 
tary offences, has almoſt an abſolute legiſlative power. © His 
e majeſty, ſays the act, may form articles of war, and con- 
« ſtitute courts martial, with power to try any crime by ſuch 
d articles, and inflict ſuch penalties as the articles direct.” 
A vaſt and moſt important truft ! an unlimited power to create 
crimes, and annex to them any puniſhments, not extending 
to liſe or limb! Theſe are indeed forbidden to be inflicted, 


y Stat, 18 Hen. VI, e. 19. 2 & 3Edw, 2 Ef. 49. 16. 5. 
VI. c. 2. except 
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except for crimes declared to be ſo puniſhable by this act; 


which crimes we have juſt enumerated, and, among which, 
we may obſerve that any diſobedience to lawful commands is 


one. Perhaps in ſome future reviſion of this act, which is 
in many reſpects haſtily penned, it may be thought worthy 
the wiſdom of parliament to aſcertain the limits of military 
ſubjection, and to enact expreſs atticles of war for the governs 

ment of the army, as is done for the government of the navy: 
eſpecially as, by our preſent conſtitution, the nobility and 
gentry of the kingdom, who ſerve their country as militia 


officers, are annually ſubjected to the ſame IEF rn 


n. their time of exerciſe, 


* 4 
4 


Ox of the greateſt 3 of our Engliſh a % that 


not only the crimes themſelves which it puniſhes, but alſo 
the penalties which it inflicts, are aſcertained and notorious; 


nothing is left to arbitrary diſcretion : the king by his judges 


diſpenſes what the law has previouſly ordained ; but is nos 
himſelf the legiſlator, How much therefofe is it to be re- 
gretted that a ſet of men, whoſe bravery has ſo often pre- 
ferved the liberties of their country, ſhould be reduced to a 


- Mate of ſervitude in the midſt of a nation of freemen ! for fir 


Edward Coke will inform us*, that it is one of the genuine 
marks of ſervitude, to have the law, which is our rule of 
action, either concealed or precarious : “ miſera eff ſervitus, 
c ubt jus eft vagum aut incognitum.” Nor is this ſtate of ſer- 
vitude quite conſiſtent with the maxims of ſound policy ob- 
ferved by other free nations, For, the greater the general 
liberty is which any ſtate enjoys, the more cautious has it 


uſually been in introducing flavery in any particular order or 


profeſſion. Theſe men, as baron Monteſquieu obſerves d, 
ſeeing the liberty which others poſſeſs and which they them- 
ſelves are excluded from, are apt (like eunuchs in the eaſtern 


ſeraglios) to live in a ſtate of perpetual envy and hatred to- 


wards the reſt of the community ; and indulge a malignant 
pleaſure in contributing to deſtroy thoſe privileges, to which 
they can never be admitted. Hence have many free ſtates, by 
departing from this rule, been endangered by the revolt of 


- 4 lufr, 332. b Sp, 1 15. 12. - 
their 


gu. 
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their ſlaves: while, in abſolute and deſpotie governments where 
no real liberty exiſts, and confequently no invidious compari- 
ſons can be formed, ſuch incidents are extremely rare. Two- 
precautions are therefore adviſed to be obſerved in all prudent 
and free governments: 1. To prevent the introduction of flayery 
at all: or, 2. If it be already introduced, not to intruſt thoſe 
ſlaves with arms; who will then find themſelves an overmatch 
for the freemen. Much leſs ought the ſoldiery to be an ex- 
ception to the people in n and the only ſtate of i 

tude iu the nation. 


Bur as ſoldiers, by this annual at, are thus put in a worſe 
condition than any other ſubjects, ſo, by the humanity, of our 
ſtanding laws, they are in ſome caſes put in a much better. By 
ſtatute 43 Eliz. c.3. a weekly allowance is to be raiſed in every 
county for the relief of ſoldiers that are ſick, hurt, and maim- 
ed: not forgetting the royal hoſpital at Chelſea for ſuch as are 
worn out in their duty. Officers and ſoldiers, that have heen 
in the king's ſervice, are by ſeveral ſtatutes, enacted at the 
cloſe of ſeveral wars, at liberty to uſe any trade or occupation 
they are fit for, in any town in the kingdom (except the two. 
univerſities) notwithſtanding any ſtatute, cuſtom, or charter 
to the contrary, And ſoldiers in actual military ſervice may 
make nuncupative wills, and diſpoſe of their goods, wagts, and 
other perſonal chattels, without thoſe forms, ſolemnities, and 
expenſes, which the law requires in other caſes ©, Our law does 
not indeed extend this privilege ſo far as the civil law; which 
carried it to an extreme that borders upon the ridiculous. For 
if a ſoldier, in the article of death, wrote any thing in bloody 
letters on his ſhield, or in the duſt of the field with his ſword, 
it was a very good military teſtament *. And thus much for 
the military ſtate, as W by the laws of England. 


Tux maritime ſtate is nearly related to the former: though 
much more agreeable to the principles of our free conſtitu- 


© Stat, 29 Car, II. c. 3. 5 W. III. pulvere inſcripſerint g/adis ſuo, ipſo tempore 
c. 21. F. 6. quo, in praelio, vitae ſortem derelinquunty 

S milites quid in c/ypeo literis fan- hujuſmedi woluntatem flabilim eſſe 2 tet. 
guine ſuo rutilantib : adnetawer int, aut in Coed. 6. 21. 15. 


. e tion, 
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tion. The royal navy of England hath ever been it's greateſt 
defence and ornament ; it is it's antient and natural ſtrength; 
the floating bulwark of the iſland ;. an army, from which, 
however ſtrong and powerful, no danger can ever be appre- 
hended to liberty : and accordingly it has been affiduouſly cul- 
tivated, even from the earlieſt ages. To ſo much perfection 
was our naval reputation arrived in the twelfth century, that 
the code of maritime laws, which are called the laws of 
Oleron, and are received by all nations in Europe as the 
ground and ſubſtruction of all their marine conſtitutions, was 
confeſſedly compiled by our king Richard the firſt, at the iſle 
of Oleron on the coaſt of France, then part of the poſſeſſions 
of the crown of England e. And yet, ſo vaſtly inferior were 
our anceſtors in this point to the preſent age, that even in the 
maritime reign of queen Elizabeth fir Edward Coke thinks 
it matter of boaſt, that the royal navy of England then con- 
faſted of three and thirty ſhips. The preſent condition of our 
marine is in great meaſure owing to the ſalutary proviſions of 
the ſtatutes, called the navigation- acts; whereby the conſtant 
increaſe of Engliſh ſhipping and ſeamen was not only encou- 
raged, but rendered unavoidably neceſſary, By the ftatuts 
5 Ric. II. c. 3. in order to augment the navy of England, 
then greatly diminiſhed, it was ordained, that none of the 
king's liege people ſhould ſhip any merchandize out of or into 
the realm but only in ſhips of the king's ligeance, on pain of 
forfeiture, In the next year, by ſtatute 6 Ric. II. c. 8. this 
wiſe proviſion was enervated, by only obliging the merchants 
to give Engliſh ſhips (if able and ſufficient) the preference. 
But the moſt beneficial ſtatute for the trade and commerce of 
theſe kingdoms is that navigation- act, the rudiments of which 
were firſt framed in 1650 8, with a narrow partial view: being 
intended to mortify our own ſugar iſlands, which were difaf- 
fected to the parliament and ſtill held out for Charles II, by 
ſtopping the gainful trade which they then carried on with the 
Dutch * ; and at the ſame time to clip the wings of thoſe our 
opulent and aſpiring neighbours. This prohibited all ſhips of 
foreign nations from trading with any Engliſh plantations 
* 4Inſt. 144, Cauiumei dela mer. 2. E Scobell, 132, 


f 41nſt. 50. 2 — Mod, Un, Hiſt, xli, 3 


e of nb 116 
without licence from the council of ſtate, In 16513 the pro- 
hibition was extended alſo to the mother country: and no 
goods were ſuffered to be imported into England, or any of 
it's dependencies, in any other than Engliſh bottoms; or in 
the ſhips of that European nation, of which the merchandize 
imported was the genuine growth or manufacture. At the 
reſtoration, the former proviſions were continued, by ſtatute 
12 Car. II. c. 18. with this very material improvement, that 
the maſter and three fourths of the mariners ſhall alſo be 
Engliſh ſubjects, | | 


Mary laws have been made for the ſupply of the royal 
navy with ſeamen ; for their regulation when on board; and 
to confer privileges and rewards on them during and after 
their ſervice. 


1. Fissr, for their ſupply. The power of impreſſing ſea- 
faring men for the ſea ſervice by the king's commiſſion, has 
been a matter of ſome diſpute, and ſubmitted to with great 
reluctance; though it hath very clearly and learnedly been 
ſhewn, by ſir Michael Foſter i, that the practice of impreſſ- 
ing, and granting powers to the admiralty for that purpoſe, is 
of very antient date, and hath been uniformly continued by 
a regular ſeries of precedents to the preſent time : whence he' 
concludes it to be part of the common law. The difficulty 
ariſes from hence, that no ſtatute has expreſsly declared this 
power to be in the crown, though many of them very ſtrongly 
imply it. The ſtatute 2 Ric. II. c. 4. ſpeaks of mariners be- 
ing arreſted and retained for the king's ſervice, as of a thing 
well known, and practiſed without diſpute ; and provides a 
remedy againſt their running away. By a later ſtatute !, if 
any waterman, who uſes the river Thames, ſhall hide himſelf 
during the execution of any commiſſion of preſſing for the 
king's ſervice, he is liable to heavy penalties. By another u, 
no fiſherman ſhall be taken by the queen's commiſſion to ſerve 
as a mariner; but the commiſſion ſhall be firſt brought to two 
juſtices of the peace, inhabiting near the ſea coaſt where the 
mariners are to be taken, to the intent that the juſtices may 


Scobell. 176. I Stat. 2 & 3 Ph. & M. c. 16. 
_ Rep. 154. m Stat. 5 Eliz, 0. 5. 
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420 The Riours Book I. 
chuſe out and return ſuch a number of able-bodied men, as in 
the commillion are contained, to ſerve her majeſty. And, by 
others u, eſpecial protections are allowed to ſeamen in par- 
ticular circumſtances, to prevent them from being impreſſed. 
And ferrymen are alſo ſaid to be privileged from being im- 
preſſed, at common law ?, All which de moſt evidently imply 
a power of impreſſing to reſide ſomewhere; and, if any where, 
it muſt from the ſpirit of our conſtitution, as well as from the 
frequent mention of the king's commiſſion, reſide in the 


crown alone. 


Bur, beſides this method of impreſſing, (which is only de- 
fenſible from public neceſſity, to which all private conſide- 
rations muſt give way) there are other ways that tend to 
the increaſe of ſeamen, and manning the royal navy, Pariſhes 
may bind out poor boys apprentices to maſters of merchant- 
men, who ſhall be protected from impreſſing for the firſt three 
years; and if they are impreſſed afterwards, the maſters ſhalt 
be allowed their wages ): great advantages in point of wages 
are given to volunteer ſeamen in order to induce them to en- 
ter into his majeſty's ſervice 1: and every foreign ſeaman, who 
during a war ſhall ſerve two years in any man of war, mer- 
chantman, or privateer, is naturalized ipſe fatto *, About the 
middle of king William's reign, a ſcheme was ſet on foot * 
for a regiſter of ſeamen to the number of thirty thouſand, for 
a conſtant and regular ſupply of the king's fleet ; with great 
privileges to the regiſtered men, and, on the other hand, 
heavy penalties in caſe of their non-appearance when called 
for: but this regiſtry, being judged to be rather a badge of 
flavery, was aboliſhed by ſtatute ꝙ Ann. c. 21. | 


2. THE method of ordering ſeamen in the royal fleet, and 
keeping up a regular diſcipline there, is directed by certain 
expreſs rules, articles, and orders, firſt enacted by the autho- 


rity of parliament ſoon after the reſtoration * ; but ſince new- 


n Stat. 7 & S W. III. c. 21. 2 Ann, 4 Stat, 1 Geo. II. ſt. 2, c. 14. 
c. 6. 4 & 5 Ann. c. 19. 13 Go, II. r Stat, 13 Geo, II. c, 3. 


Co 17. Sc. s Stat, 9 & 8 W. III. c. 21. 
0 Sav. 14. t Stat. 13 Car. II. ſt. I. C. 9. 
5 Stat. 2 Ann. c. 6. | | ; 
modelled 
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modelled and altered, after the peace of Aix la Chapelle ®, to 
remedy, ſome defects which were of fatal conſequence in con- 
ducting the preceding war. In theſe articles of the navy al- 
moſt every poſſible offence is ſet down, and the puniſhment 
thereof annexed : in which reſpe& the ſeamen have much the 
advantage over their brethren in the land ſervice; whoſe ar- 
ticles of war are not enacted by parliament, but framed from 
time to time at the pleaſure of the crown, Yet from whence 
this diſtinction aroſe, and why the executive power, which 
is limited ſo properly with regard to the navy, ſhould be fo 
extenſive with regard to the army, it is hard to aſſign a rea- 
ſon : unleſs it proceeded from the perpetual eſtabliſhment of 
the navy, which rendered a permanent law for their regula- 
tion expedient; and the temporary duration of the army, 
which ſubſiſted only from year to year, and might therefore 
with leſs danger be ſubjected to diſcretionary government. 
But, whatever was apprehended at the firſt formation of the 
_ mutiny act, the regular renewal of our ſtanding force at the 
entrance of every year has made this diſtinction idle. For, if 
from experience paſt we may judge of future events, the army 
is now laſtingly ingrafted into the Britiſh conſtitution ; with 
this ſingularly fortunate circumſtance, that any branch of the 
legiſlature may annually put an end to it's legal exiſtence, 
by Ro to concur in it's continuance, | 


3. Wirn RT to the privileges conferred on failors, 
they are pretty much the ſame with thoſe conferred on ſol- 
diers; with regard to relief, when maimed, or wounded, or 
ſuperannuate, either by county rates, or the royal hoſpital at 
Greenwich; with regard alſo to the exerciſe of trades, and 
the power of making nuncupative teftaments : and, farther“, 
no ſeaman aboard his majeſty's ſhips can be arreſted for any 
debt, unlefs the ſame be ſworn to amount to at leaſt twenty 
pounds; though, by the annual mutiny acts, a ſoldier may 
be arreſted for a debt which extends to half that value, but 
not to a leſs amount, 


u Stat, 22 Geo, II. c. 23. w Stat, 1 Geo, II. Rt, 2. c. 14. 
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Or MASTER any SERVANT. 


'AVING thus commented on the rights and duties of 
perſons, as ſtanding in the public relations of magiſ- 
trates and people, the method I have marked out now leads 
me to conſider their rights and duties in private oeconomical 
relations, 


Tux three great relations in private life are, 1. That of 
maſter and ſervant ; which is founded in convenience, where- 
by a man is directed to call in the affiſtance of others, where 
his own {kill and labour will not be ſufficient to anſwer the 
cares incumbent upon him. 2. That of huſband and wife ; 
which is founded in nature, but modified by civil ſociety : 

the one directing man to continue and multiply his ſpecies, 
the other preſcribing the manner in which that natural im- 
pulſe muſt be confined and regulated. 3. That of parent and 
child, which is conſequential to that of marriage, being it's 
principal end and deſign : and it is by virtue of this relation 


that infants are protected, maintained, and educated. But, 


ſince the parents, on whom this care is primarily incumbent, 
may be ſnatched away by death or otherwiſe, before they 
have completed their duty, the law has therefore provided a 
fourth relation ; 4. That of guardian and ward, which is a 
kind of artificial parentage, in order to ſupply the deficiency, 
whenever it happens, of the natural, Of all theſe relations 
in their order, 7 
N 
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In diſcufling the relation of maſter and ſervant, I ſhall, 
firſt, conſider the ſeveral ſorts of ſervants, and how this re- 
lation is created and deſtroyed : ſecondly, the effect of this 
relation. with regard to the parties themſelves : and, laſtly, 
it's effect with regard to other perſons. a av" 


I. As to the ſeveral ſorts of ſervants : I have formerly ob- 
ſerved * that pure and proper flavery does not, nay cannot, 
ſubſiſt in England; ſuch I mean, whereby an abſolute and 
unlimited power is given to the maſter over the life and for- 
tune of the ſlave, And indeed it is repugnant to reaſon, and 
the principles of natural law, that ſuch a ſtate ſhould ſubſiſt 
any where. The three origins of the right of ſlavery, aſ- 
ſigned by Juſtinian , are all of them built upon falſe foun· 
dations e. As, firſt, ſavery is held to ariſe © jure gentium,"? 
from a ſtate of captivity in war; whence flaves are called 
mancipia, quaſi manu capti. The conqueror, ſay the civi- 
lians, had a right to the life of his captive ; and, having ſpared 
that, has a right to deal with him as he pleaſes. But it is an 
untrue poſition, when taken generally, that, by the law of na- 
ture or nations, a man may kill his enemy : he has only aright 
to kill him, in particular caſes; in caſes of abſolute neceſſity, 
for ſelf-defence ; ; and it is plain this abſolute neceſſity did not 
ſubſiſt, ſince the victor did not actually kill him, but made him 
priſoner, War is itſelf Juſtifiable only on principles of ſelf- 
preſeryation ; and therefore it gives no other right over pri- 
ſoners but merely to difable them from doing harm to us, by 
confining their perſons : much leſs can it give a right to kill, 
torture, abuſe, plunder, or even to enſlave, an enemy, when 
the war is over. Since therefore the right of making ſlaves by 
captivity, depends on a ſuppoſed right of ſlaughter, that foun- 
dation failing, the conſequence drawn from it muſt fail like- 
wiſe, But, ſecondly, it is ſaid that ſlavery may begin jure 
<« civili;“ when one man ſells himſelf to another. This, if 
only meant of contracts to ſerve or work for another, is very 
u pag, 127. ancillis noflris. Infl. 1. 3. 4. 


b Servi aut fant, aut raſcuntur : Fust - © Monteſq, Sp. L. xv. 2. 
rue gentium, aut jure civili : naſcuntur ex 
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juſt ; but when applied to ſtrict ſlavery, in the ſenſe of the 
* of old Rome or modern Barbary, is alſo impoſſible. 
Every ſale implies; a price, a quid pro gu, an equivalent 
given to the ſeller in lieu of what he transfers to the buyer: 
but what equivalent can be given for life, and liberty, both of 
which (in abſolute ſlavery) are held to be in the maſter's diſ- 


poſal? His property alſo, the very price he ſeems to receive, 


devolves 19% facto to his maſter, the inſtant he becomes his 
flave. In this caſe therefore the buyer gives nothing, and the 
feller receives nothing: of what validity then can a ſale be, 
which.deſtroys the very principles upon which all fales are 


founded? Laſtly, we are told, that beſides theſe two ways 


by which ſlaves © funt, or are acquired, they may alſo be 
hereditary : © ſervi naſcuntur * the children of acquired 
flaves are, jure naturae, by a negative kind of birthright, 
Nlaves alſo, But this, being built on the two former rights, 
muſt fall togetder with them. If neither captivity, nor the 
ſale of one's ſelf, can by the law of nature and reaſon reduce 
the parent to ſlavery, much leſs can they reduce the offspring. 


Urox theſe principles the law of England abhors, and 
will not endure the exiſtence of, ſlavery within this nation: 
ſo that when an attempt was made to introduce it, by ſtatute 


1 Edw. VI. c. 3. which ordained, that all idle vagabonds 


ſhould be made ſlaves, and fed upon bread, water, or ſmall 


drink, and refuſe meat; ſhould wear a ring of iron round 
their necks, arms, or legs; and ſhould be compelled by beat- 
ing, chaining, or otherwiſe, to perform the work afligned 
them, vere it never ſo vile; the ſpirit of the nation could 
not brook this condition, even in the moſt abandoned rogues ; 
and therefore this ſtatute was repealed in two years after- 
wards . And now it is laid down *, that a ſlave or negro, 
the inſtant he lands i in England, becomes a freeman ; that is, 
the law will protect him in the enjoyment of his perten, and 


his property. Vet, with regard to any right which the maſ- 


ter may have lawfully acquired to the perpetual ſervice of John 
or Thomas, this will remain exactly in the ſame ſtate as be- 


e Stat, 3 & 4 Edw. VI. c. 36. © Salk, 666, 
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fore: for this is no more chan the fame ſtate of ſubjeRion for 
life, which every apprentice ſubmits to for the ſpace of ſeven 
years, or ſometimes for a longer term. Hence too it follows, 
that the infamous and unchriſtian practice of withholding 
baptiſm from negro ſervants, leſt they ſhould thereby gain 
their liberty, is totally without foundation, as well as with- 
out excuſe, The law of England acts upon general and ex- 
tenſive principles : it gives liberty, rightly underſtood, that 
is, protection, to a jew, a turk, or a heathen, as well as to 
thoſe who profeſs the true religion of Chriſt ; and it will not 
diſſolve a civil obligation between maſter and ſervant, on ac- 
count of the alteration of faith in either of the parties : but 
the flaye is entitled to the ſame protection in England before, 
as after, baptiſm; and, whatever ſervice the heathen negro 
owed of right to his American maſter, by general not by lo- 
cal law, the ſame (whatever it be) is he bound to render 
when brought to England and made a chriſtian, 


1. Tux firſt ſort of ſervants therefore, acknowleged by the 
laws of England, are menial ſervants ; ſo called from being 
intra moenia, or domeſtics. The contract between them and 
their maſters ariſes upon the hiring. If the hiring be general 
without any particular time limited, the law conſtrues it to 
be a hiring for a year; upon a principle of natural equity, 
that the ſervant ſhall ſerve, and the maſter maintain him, 
throughout all the revolutions of the reſpective ſeaſons ; as 
well when there is work to be done, as when there is not * : 
but the contract may be made for any larger or ſmaller term. 
All fingle men between twelve years old and ſixty, and married 
ones under thirty years of age, and all ſingle women between 
twelve and forty, not having any viſible livelihood, are com- 
pellable by two juſtices to go out to ſervice in huſbandry or 
certain ſpecific trades, for the promotion of honeſt induſtry : 
and no maſter can put away his ſervant, or ſervant leave his 
maſter, after being ſo retained, either before or at the end of 
his term, without a quarter's warning ; unleſs upon reaſon- 


Co. Litt, 42, t F. N. B. 368, 
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able cauſe to be allowed by a juſtice of the peace: but they 
may part by conſent, , ſpecial hargain. 


2. ANOTHER ſpecies of ſervants are called apprentices (from 


| apprendre, to learn) and are uſually bound for a term of years, 


by deed indented. or indentures, to ſerve their maſters, and 
be maintained and inſtructed by them. This is uſually done 
to perſons of trade, in order to learn their art and myſtery ; 
and ſometimes very large ſums are given with them, as a pre- 
mium for ſuch their inſtruction: but it may be done to huſ- 
bandmen, nay to gentlemen, and others. And i children of 
poor perſons may be apprenticed out by the overſeers, with 
conſent of two juſtices, till twenty four years of age, to ſuch 
perſons as are thought fitting; who are alſo compellable to 
take them : and it is held, that gentlemen of fortune, and 
clergymen, are equally liable with others to ſuch compul- 
ſion &: for which purpoſes our ſtatutes have made the inden- 
tures obligatory, even though ſuch pariſh-apprentice be a 
minor, Apprentices to trades may be diſcharged on reaſon- 
able cauſe, either at the requeſt of themſelves or maſters, at 
the quarter ſeſſions, or by one juſtice, with appeal to the ſeſ- 
ſions a; who may, by the equity of the ſtatute, if they think 
it reaſonable, direct reſtitution of a ratable ſhare of the money 


given with the apprentice: and pariſh apprentices may be 


diſcharged in the ſame manner, by two juſtices . But if an 


apprentice, with whom leſs than ten pounds hath been given, 


runs away from his maſter, he is compellable to ſerve out his 
time of abſence, or make ſatisfaction for the ſame, at any 


time within ſeven years after the expiration of his origi- 
nal contract ?. 


3. A THIRD ſpecies of ſervants are labourers, who are only 
hired by the day or the week, and do not live intra moenia, as 


h Stat, 5 Eliz, c. 4. I Stat, 5 Eliz. c. 4. 43 Elis. c. 2. 
i Stat, 5 Eliz. c. 4. 43 Eliz. c. 2. Cro- Car, 179. 

1 Jac. I. c. 25. 7 Jac, I. c. 3. 8 & W. m Stat. 5 Eliz, c. 4. 

& M. c. 30. 2 & 3 Ann. c. 6. 4 Ann. n Salk, 67. 

c. 19. 17 Geo, Il, c. 5, o Stat, 20 Geo, II. c. 19. 
k Salk, 57. 491. : pP Stat. 6 Geo. III. C, 26, 


part 
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part of the family; concerning whom, the. ſtatutes before 
cited * have made many very good regulations; 1. Directing 
that all perſons who have no viſible effects may be campelled 
to work : 2. Defining how long they muſt continue at work 
in ſummer and in winter: 3. Puniſhing ſuch as leave or de- 
ſert their work: 4. Empowering the juſtices at ſeſſions, or 
the ſheriff of the county, to ſettle their wages : and 5. In- 
flicting penalties on ſuch as either give, or exact, more wages 
than are ſo ſettled, 


4. THERE is yet a fourth ſpecies of ſervants, if they may 
be fo called, being rather in a ſuperior, a miniſterial, capa- 
city; ſuch as fewards, fuctors, and baikffs : whom however 
the law conſiders as ſervants pro tempore, with regard to ſuch 
of their acts, as affect their maſter's or employer's property. 
Which leads me to conſider, 


IT. THz manner in which this relation, of ſervice, affect 
either the maſter or ſervant, And, firſt, by hiring and ſer- 
vice for a year, or apprenticeſhip under indentures, a perſon 
gains a ſettlement in that pariſh wherein he laſt ſerved forty 
days”. In the next place perſons, ſerving as apprentices to 
any trade, have an excluſive right to exerciſe that trade in 
any part of England:. This law, with regard to the exclu- 
five part of it, has by turns been looked upon as a hard laws 
or as a beneficial one, according to the prevailing humour 
of the times: which has occaſioned a great variety of reſolu- 
tions in the courts of law concerning it; and attempts have 
been frequently made for it's repeal, though hitherto without 
ſucceſs. At common law every man might uſe what trade 
he pleaſed ; but this ſtatute reſtrains that liberty to ſuch as 
have ſerved as apprentices : the adverſaries to which provifion 
ſay, that all reſtrictions (which tend to introduce mandpolies) 
are pernicious to trade ; the advocates for it allege, that un- 
ſkilfulneſs in trades is equally detrimental to the public, as 
monopolies. This reaſon indeed only extends to ſuch trades, 


4 Stat, 5 Eliz, c. 4. 6 Geo, Ill, = See pag, 364. 
c. 26, Stat. 5 Elis. c. 4. 
in 
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in the exerciſe whereof ſkill is required : but another of their 
arguments goes much farther ; viz. that apprenticeſhips are 
uſeful to the commonwealth, by employing of youth, and 
learning them to be early induſtrious z but that no one would 


be induced to undergo a ſeven · years ſervitude, if others, 


though equally fkilful, were allowed the ſame advantages 
without having undergone the ſame diſcipline : and in this 
there ſeems to be much reaſon, However, the reſolutions of 
the courts have in general rather confined than extended the 
reſtriction, No trades are held to be within the ſtatute, but 


fuch as were in being at the making of it: for trading in a 


country village, apprenticeſhips are not requiſite®: and follow- 
ing the trade ſeven years is ſufficient without any binding; for 
the ſtatute only ſays, the perſon muſt ſerve as an apprentice, 
and does not require an actual apprenticeſhip to have exiſted *. 


A MASTER may by law correct his apprentice for negli- 
gence or other miſbehaviour, fo it be done with moderation * : 


though, if the maſter or maſter's wife beats any other ſervant 


of full age, it is good cauſe of departure v. But if any ſer- 
vant, workman, or labourer aſſaults his maſter or dame, he 
ſhall ſuffer one year's impriſonment, and other open corporal 
puniſhment, not extending to life or limb *. 


By ſervice all ſervants and labourers, except apprentices, 
become entitled to wages: according to their agreement, 
if menial ſervants ; or according to the appointment of the 


ſheriff or ſeſſions, if labourers or fervants in huſbandry: 
for the ſtatutes for regulation of wages extend to ſuch ſer- 


vants only *; it being impoſlible for any magiſtrate to be a 
judge of the employment of menial ſervants, or of courſe to 
aſſeſs their wages, 


HI. Lxr us, laſtly, ſee how ſtrangers may be affected by 
this relation of maſter and ſervant: or how a maſter may be- 


t Lord Raym. 574. y F. N. B. 168. Bro. Ar, 1. La- 
ue Ventr, 51. 2 Keb. 583. | borers 51. Treſpaſs 349. 
w Lord:Raym. 1179. 2 Stat, 5 Eliz, c. 4. 


* 1 Hawk, P. C. 130. Lamb, Eiren, 2 2 Jones, 47, 


127. Cro, Car, 179. 2 Show. 28g. have 
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have towards others on behalf of his ſervant ; and what a ſer- 
vant may do on behalf of his maſter. f 

„Rs, firſt, the maſter may maintain, that is, abet and 
aſſiſt his ſervant in any action at law againſt a ſtranger: 
whereas, in general, it is an offence againſt public juſtice to 
encourage ſuits and animoſities, by helping to bear the ex- 
penſe of them, and is called in law maintenance v. A maſter 
alſo may bring an action againſt any man for beating or 
maiming his ſervant: but in ſuch cafe he muſt aſſign, as a 
ſpecial reaſon for ſo doing, his own damage by the loſs of 
his ſervice ; and this loſs muſt be proved upon the trial ©, A 
maiter likewiſe may juſtify an aſſault in defence of his ſer- 
vant, and a ſervant in defence of his maſter“: the maſter, 
becauſe he has an intereſt in his ſervant, not to be deprived 
of his ſervice ; the ſervant, becauſe it is part of his duty, for 
which he receives his wages, to ſtand by and defend his maſ- 
ter . Alo if any perſon do hire or retain my ſervant, being 
in my ſervice, for which the ſervant departeth from me and 
goeth to ſerve the other, I may have an aCtion for damages 
againſt both the new maſter and the ſervant, or either of 
them: but if the new maſter did not know that he is my ſer- 
vant, no action lies; unleſs he afterwards refuſe to reſtore 
him upon information and demand . The reaſon and foun- 
dation, upon which all this doctrine is built, ſeem to be the 
property that every man has in the ſervice of his domeſtics ; 
acquired by the contract of hiring, and purchaſed by giving 
them wages. 


As for thoſe things which a ſervant may do on behalf of 
his maſter, they ſeem. all to proceed upon this principle, 
that the maſter is anſwerable for the act of his ſervant, if 
dane by his command, either expreſsly given, or implied: 
nam qui facit per alium, facit per ſe*, Therefore, if the ſer- 


b 2 Roll, Abr. 115. ed to fight for his maſter, a parent for his 
© 9 Rep. 113. child, and a huſband or father for the 
d 2 Roll. Abr. 546. chaſtity of his wife or daughter. 


e In Lke manner, by the laws of f F. N. B. 167, 168. 
king Alfred, c, 38, a ſervant was allow- g 4 laſt, 109. 
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vant commit a treſpaſs by the command or encouragement of 


his maſter, the maſter ſhall be guilty of it: not that the ſer- 
vant is excuſed, for he is only to obey his maſter in matters 


that are honeſt and lawful. If an innkeeper* s ſervants rob 


his gueſts, the maſter is bound to reſtitution *: for as there 
is a confidence repoſed in him, that he will take care to pro- 
vide honeſt ſervants, his negligence i is a kind of implied con- 
ſent to the robbery ; nam, qui non probibet, cum probibere foſ- 
At, Jubet. So likewiſe if the drawer at a tavern ſells a man 
bad wine, whereby his health is injured, he may bring an 
action againſt the maſter! ; for although the maſter did not 
expreſsly order the ſervant to ſell it to that perſon in particu- 
lar, yet his permitting him to draw and fell it at all is im- 


pliedly a general command. 


Is the ſame manner, whatever a ſervant is permitted to do 
in the uſual courſe of his buſineſs, is equivalent to a general 
command. If I pay money to a banker's ſervant, the banker 
is anſwerable for it: if I pay it to a clergyman's or a phyſi- 
cian's ſervant, whoſe uſual buſineſs it is not to receive money 
for his maſter, and he imbezzles it, I muſt pay it over again, 
If a ſteward lets a leaſe of a farm, without the owner's know- 
lege, the owner muſt ſtand to the bargain ; for this is the 
ſteward's buſineſs. A wife, a friend, a relation, that uſe to 
ttanſact buſineſs for a man, are guoad hoc his ſervants; and the 
principal muſt anſwer for their conduct: for the law implies, 
that they act under a general command; and without ſuch a 
doctrine as this no mutual intercourſe between man and man 
could ſubſiſt with any tolerable convenience, If I uſually 
deal with a tradeſman by myſelf, or conſtantly pay him ready 
money, I am not anſwerable for what my ſervant takes up 
upon trult ; for here is no implied order to the tradeſman to 
truſt my * but if I uſually ſend him upon truſt, or 
ſometimes on truſt and ſometimes with ready money, I am 
anſwerable for all he takes up; for the tradeſman cannot poſ- 
ſibly diſtinguiſh when he comes by my order, and when upon 


his own authority *, 
h Noy's max. c. 43, k Dr & Stud, d. 2, c. 42. Nay's 
11. Roll. Abr. 95. max. c. 44. | 
| 1 Ir 
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Ir a ſervant, laſtly, by his negligence does any damage to 
a ſtranger, the maſter ſhall anſwer for his neglect: if a ſmith's 
ſervant lames a horſe while he is ſhoing him, an action lies 
againſt the maſter, , and not againſt the ſervant. But in theſe 
caſes the damage muſt be done, while he is actually employed 


in the maſter's ſervice ; otherwiſe the ſervant ſhall anſwer for 


his own miſbehaviour, Upon this principle, by the common 
law, if a ſervant kept his maſter's fire negligently, ſo that 
his neighbour's houſe was burned down thereby, an action 
lay againſt the maſter ; becauſe this negligence happened in 
his ſervice : otherwiſe, if the ſervant, going along the ſtreet 
with a torch, by negligence ſets fire to a houſe; for there he is 
not in his maſter's immediate ſervice, and muſt himſelf an- 
ſwer the damage perſonally. But now the common law is, 
in the former caſe, altered by ſtatute 6 Ann, c. 3. which or- 
dains that no action ſhall be maintained againſt any, in 
whoſe houſe or chamber any fire ſhall accidentally be- 
gin; for their own loſs is ſufficient puniſhment for their 
own or their ſervants* careleſſneſs. But if ſuch fire happens 
through negligence of any ſervant (whoſe loſs is commonly 
very little) ſuch ſervant ſhall forfeit 100 /, to be diſtributed 
among the ſufferers; and, in default of payment, ſhall be 
committed to ſome workhouſe and there kept to hard labour 
for eighteen months v. A maſter is, laſtly, chargeable if 
any of his family layeth or caſteth any thing out of his houſe 
into the ſtreet or common highway, to the damage of any in- 
dividual, or the common nuſance of his majeſty's liege peo- 
ple *: for the maſter hath the ſuperintendance and charge of 
all his houſhold. And this alſo agrees with the civil law * ; 
which holds, that the pater familias, in this and ſimilar caſes, 


* 
1 


ob alterius culdam tenetur, ſive ſervi, ſtve liberi. 


Noy's max. c. 44. ers; or, if he was not able to pay, was 
m Upon a fimilar principle, by the to ſuffer a corporal puniſhment, 

law of the twelve tables at Rome, a per- n Noy's max. c. 44. 

ſon by whoſe negligence any fire began Hf. 9. 3. 1. I. 4 5. 1. 

was bound to pay double to the ſuffet - 


We 


432. The Rrattrty Book 1. 
Wer may obſerve, that in all the caſes here put, the maſ- 
ter may be frequently a loſer by the truſt repoſed in his ſer- 
| vant, but never can be a'gainer: he may frequently be an- 
fwerable for his fervant's miſbehaviour, but never can ſhelter 
himſelf from puniſhment by laying the blame on his agent. 
The reaſon of this is ſtill uniform and the ſame; that the 
wrong done by the ſervant is looked upon in law as the wrong 
of the maſter himſelf; and it is a ſtanding maxim, that no 
man ſhall be allowed te make any advantage of his dun 


wrong. 


I 771 
* 
2 idee 
* 
" ad © x . 97 +44 ” 
Nie £ 
F 1 
— * 
= 
4 x : TTIRT 


„ 


3 5 
. | 4 17 * 
— N 7 . * 
mann * q 
» 05 4 


44/ 


CHAPTER THE FIFTEENTH. 


4 * 9 ? o 1 1 %. a p * % 
G -- * i 
Ty — +, * F , 1 # : 5 - = : 


0 HUS | | | 1 | . | X 
Or HUSBAND. any WIFE 
* , * . 9 0 o * 1 
i 5s 43 ' . f ” 4 $i } 975 . ; R #& CF þ | F ; 
s 4 Pad Jt * 
line! 0? 1:47 210 90 2164 "116 ROMA fe . .,: Ns 


8 ot * | 1 1 « * » 43 
** 2 r N ; ' : 3 6+ 4 e WE. 0 ** 
4 . » „„ 


Nt #1 ++ 


Pk ue 1 perſons is that of —_ 
riage, which includes the reciprocal rights and duties. | 
of huſband and wife ; or, as moſt of our elder. law books 
call them, of baren and fame. In the conſideration of which 
I ſhall in the firſt place inquire, how marriages may be con- ' 
tracted or made; ſhall next point out the manner in which 
they may be diſſolved; and ſhall, laſtly,” take a view of tha ; 
— ESHR Dn ni oft ati by 
3 
- Our. law confiders marriage in — light than un fcc 
civil contract. The holineſs of the matrimonial ſtate is leſt 
entirely to the eccleſiaſtical law: the temporal courts n 
having juriſdiction to conſider unlawful marriage as a ſin, dut 
merely as a civil inconvenience, -, The puniſhment therefore, 
or annulling, of inceſtuous or other unſcriptural marriages, : 
is the province of the ſpiritual courts z which act pro ſalute » 
animae *, And, taking it in this civil light, the law treats it 
as it does all other contracts: allowing it to be good and va- 
lid in all caſes, where the parties at the time of making it 
were, in;the- firſt place, willing to contract; ſecondly, able 
to contract; and, laſtly, actually did cantraR, in in the pros 
per forms and ſolemnities | required by law. 


a Salk, 121, 


Vox. I. D d FirsT, 
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Finsr, they muſt be willing to contract. . Conſenſur, now - 
beer of the civil fawn. 
this caſe* : and ĩt is adopted by the common lawyers ©, who 


indeed have borrowed (eſpecially in antient times) almoft all 


SzconDLy, they wut be able to contract. In genera), 


all perſans are able e themſelves in marriage, unjeſs 


they labour under particular diſabilities, and ineapaci- 


ties. What thoſe are, it will here be our buſineſs to inquires 


| Now theſe diſabilities are of two ſorts : firſt, ſuch as are” 
canonical, and therefore ſufficient by the eccleſiaſtical lay to 


of} , -—- + 
ml Thy 


avoid the marriage in the ſpiritual” court; but theſe" in ox 


law only make the marriage voidable, and not ipfe facto void, 
be obtained; Of this nature life pre- 


until ſentence of nullity | 
Wack; conſanguinity, or relation by blood and affinity, 


or relation by marriage; and ſome particular corporal infir- * 
mities. And theſe canonical diſabilities are either grounded 
upon the expreſs words of the divine law, or are conſequences 
plainly deducible from thence: It therefore being ſinful in 


the perſons, who labour under them, to attempt to contract 


matrimony together, they are properly the object of the er- 
eleſiaſtical magiftrate's coercion ; in order to ſeparate the of- 
Enders, and inflift penance for the offence, pro ſalute anima- 


rum. But ſuch marriages not being void ab mitio, but void- 


able only by ſentence of ſeparation, they are eſteemed valid 


to all civil purpoſes, unleſs ſuch ſeparation is actually made 
during the life of the parties. For, after the death of either 


of them, the courts of common law will not fuffer the ſpiri- 


tuaÞ court to declare ſuch marriages to have been void; be- 
cauſe ſuch declaration cannot now tend to the reformation of 
the parties. And therefore when a man had married his firſt 


_ wife's fiſter, and after her death the biſhop's court was pro- 
Ff. 50. 17. 20, 18 4 Bid. 


Co. Litt. 33. Y 


& Tay 
ceeding' ts, annul tue im ardize the j 
court of | king's bench a prohibition gu E 
perrhitted chem to proceed bay the haſh n 
Theſe canonical '&fabilities bei entirely mpg 
eccleſiaſtical 1 fleht concerni 
them. But there are a few ſtatutes, I ſerve as bo 
2 to thoſe courts, of which it will be proper to take notice. 
32 Hen. VIII. e. 38. it is declared, that AI r- 
Fa ly. marry, but ſuch as are prohibited byGod's - 
law; ac all marriages contradted by lawful perſons im 
the face of the church, and conſummate, with bodily knows 
lege, and fruit of children, ſhall be indiſſoluble. And (be- 
cauſe iy the times of popery a great variety of degrees of kin 
dred were made impediments to marriage, which impediments 
might however be bought off for money) it is declared hy the? 
ſame ſtatute, that nothing (God's law except) ſhall impeach 
any martiage, but within the Levitical degrees; ti fartheſt | 
of which is that between uncle and niece, By the ſabe ſta- 
tute, all impediments, ariſing from pre-contt#'to other per- 
ſona, were-aboliſhed and deelared of none effect; 'tinleſs the 
had been, conſummated wich bodily knowlege : in which ce 
the canon law holds ſuch contract to be a marrtage d fh, 
But this branch of the ſtatute was repealed by ſtatute 2 & 
3Edw. V. c. a3. How far the act of 26 Geo. II. 947 (which 
prohibitk all ſuits in eccleſiaſtical courts to compeꝭ a matriage, 
in conſequence of any contract) may collaterallpe#tHid to re- 
vive this clauſe of Henry VIII's ſtatute, and aboliſt ti impe - 
dimentof — Ileave to — — 
6416 nn * . 
Tas och fort of dilabilities:ave thoſe which ave created 
or at leaſt enforced, by the municipal laws. And, though! 
ſome of them may be grounded on natural law, yet they-4t@ 
regarded by the laws of the land, not ſo mueh in 2 
any moral offence, as on account of the civil inconvenient  : 
they draw after them. Theſe civil diſabilities male then 
tract void gb initio, and not merely voidable ; not that they : 


e Salk, 548, | f Gilb, Rep, 158, | 
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Allee u Contra already formed, but they tender the par- 
ties igcupable of: forming 50310 pus a at all: 994 ary, 
put.afunder;thoſe who: ate joined togetber, but they previe 
duſly zunder We junfion, And, if any perſons under theſe 
legal eee a Rn not 
ee an i 4 4, 


1. THE firſt of 650 Aebi is a prior ply | 
5 1925 or wife tiving ; ; in which caſe, be- 
the penalties.confequent t upon it as a felony, the ſecond 
marriage is to all intents and purpoſes void 8; polygamy 
being condemned both by the law of the new teſtament, and 
the. policy of all | dent ſtates, eſpecially i in theſe northern 

_ climates; And Fabia nian, even in the climate of mqdern * 
e aac bogs n 
. 1 r tze debt ads zeln 


2. Tus next legal diſability' e Tn is ſuf- 
ficient to avoid all other Cntrattõ, on account of-the imbe- 
cillity of judgment in the p contracting a fortibri there. 
fore, it ought ro'avoid this; the moſt important contratt of any. 
Therefore if a -boy under ſourteen, br Ag under twelve 
years of igez'marries, this marriage is only inchoate and im- 
perfect; and, when either of them comes to the age of con- 
dent aforeſaid,” they may diſagree and declare the marriage 
void, withoat any divorce or ſentence in the ſpiritual court. 
This 1s founded en the civil law i. But the canon law pays u 
greater regard to the conſtitution, than the age, of the par- 
ties : ſpr if they are babiles ad matrimonium, it is a 8600 
marriage,” whatever their age may be. And in our lawit'is 
fo far a marriage, that, if at the age of conſent they age t 
continue together, they need not be married again i. If the 
Ammilband be of years of diſcretion, and the wife under twelve, 
- "oben the comes to years of diſcretion he may diſagree as well 
_ - As ſhe may: for in contracts the obligation muſt be mutual; 

both muſt be bound; or neither: and fo it is, vice ver verſa; whey 
the wiſe js of years of diſcretion, and the huſband under * 

8 Bro. Abr. fit. en k Derreral. J. 4. tit, 2. fu. 4. 
. 1. 10. 6. IcCo. Litt. 79. 
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dun. AxOTHER incapacity ariſes repeat 
patents or guardians. By the common law, the partiss 
themſelves were pres rene thers!ehntsd nd other 
ebneufrenet to me the marriage valid! and chit Was hgrev 
able: to the eation law But, by ſeveral ſtatutes v, penalties 
of 100 J. are laid on every clergyman who Ante a couple. 
either without publication of banns 1 may give. notice 
— — 'or ardians) or without a ce, to obtain 1 which 
the conk: at © parents or zuardians muſt be ſworn. do. And by | 
the flatute's, & 5 as M. c. 8. whoſoever marries an 
woman child 2 the 3 We of ſixteen 1 ars, without conſen 
of parents or guardians, ſhall be ſubj 4 5 or five years 
CA DIE and her eſtate during the huſband's life hall 
22 to and be enjoyed by the heat be. The civil law in- 
deed required the conſent 'of the parent or tutor at all ages 3 
unleſs the children were emancipated, or out of the parents 
power »: und if ſuch conſent from the father was wanting, 
the marriage was null, and the children illegitimate ?; but 
the, conſent of the mother or guardians, if unreaſonably with- 
beld; might be redreſſed and ſupplied by the Judge, or the 
preſident of the province .; and if the father was gen camp 
a-ſimilar remedy was given. Theſe proviſions.are adopted . 
and, imitated by the French and Hollanders, with this differ- 
ence : that in France the ſons cannot marry; without conſent 
of ( patencs till thirty years of age, nor the daughters till 
twenty ſive ; and in Holland, the ſong are gt theit on diſ- 
poſal at twenty five, and the daughtess at cwenty - Thus 
bath, ood, and thus, at preſent Kaas, the Jed, in ober 
neighbouring countries, And it has lately been thought pro- 
per to introduce ſomewhaz of the ſame poligy.jnto our Jaws, | 
by ſtatute 26 Geo. II. c. 33. whereby it is gnaRed, A 
marriages celebrated by licence (for bauas fyppoſs,notige) 
here either of the parties is under twenty n t bid 


62% Wil. 310, e. 6. 1. u iu, 261 2 yea offh ts 
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widow or widower, Wh . a 
nd coilentof the facher, or, if he be not living, of the 
Wochen yy; ; thall'be abſolutely void. A like pro- 
2 N. made ag in the civil law, where the mother ar guar- 
8 ſea, or nrreaſouably froward, to 
donſent at the ol the lord chan 
1 is made, in caſe the father ſhould 
lab . other in Much may be, 
and much Has Brenz ſaid both bor and againſt this innovation 
| upon anten laws and conſtitution. On the one hand, 
it prevedts the clandeſtine marriages of minors, which are 
oft&d I terrible 1 inconvenience | to thoſe private families where. 
in they happen.” On the other hand, reſtraints upon mar- 
riages, eſpecially among the lower claſs, are evidentiy detri- 
mental to the public, 'by hindering. the enereaſe of people; 
and to religion and m morality, by encouraging licentiouſneſs 
and debauchery ery among the ſingle of both ſexes ; and thereby 
deſtroying o one end A 4517 and ernment, w. which is can- 
cubitu Probibere vs 10 G inconvenience the Ro- 
man laws | were ſo cnet» the Petr they 
forbad martiage with 88 I Nn ent of parents or guardians, 
they were leſs ri Figorous upo n that very account with, regardito 
other reſtraints : for, if a 4. — did not provide, a huſband 
for his dau heer, by the time ſhe arrived at the age of twenty 
five, and le afterwards made a a ſlip in her conducls he was, 
not allowed to diſinherit her 1 upon that account; e **. 


6 He culþa,, + d parentum, 4 commifyſſe regniſeitur *. + were? 


4. A Forrttn incapacity is want of reaſon ; without . 
competetit ſtare of which, as no other, ſo neither can the 
matrimontal contract, be valid », It was formerly adjudged, * 
that the iſſue of an idiot was legitimate, and. conſequently 
that his marriage was valid. A ſtrange determination | fince” 
conſent is "abſolutely requiſite to. matrimony, and. neither 
idiots nor lunatics are capable of conſenting to any thing. 
And therefore the civil law judged much more ſenſibly, when 
it made ſuch deprivations of reaſon a previous impedigpent ; 
u Nov. 115. f. 4. » x Roll, Abr. 387. Wa 
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N of compiltted 6 the che of truers 65 
any act of parliament) before they are declared of found mini 
F ſuch truſtees, thall 
be totally void, 410d; 


Lasr iv, bend not only be willing, and able 
to contract, but actually muſt contract themſelyes in due form 
of law, to make it a good civil marriage. Any contra&t made, 
Per verba de pracſenti, or in' words of the preſent tenſe, and 
in Caſe of cohabitation Per verba de futuro alſo, between per- 
ſons able to contract; was before the late act deemed a valid 
f to man. y purpoſes; and the parties might be com- 
pelled in the ſpiritual courts to celebrate it in facie ecclefiae. 
But theſe verbal contracts are now of no force, to compel a 
future marriage. Neither is any marriage at preſent vali 
that is not celebrated in ſome pariſh church or public chape 
uriſeſs by diſpenſation from the archbiſhop of Canterbury. 1 
muſt alſo be preceded by publication of banns, or by licence 
from the ſpiritual judge. Many other formalities are likewiſe 
preſcribed by the act; the neglect of which, though penal, does 
not invalidate the marriage. It is held to be alſo eſſential to 
a marriage, that it be performed by a perſon in orders“; 

the intervention of a ptĩeſt to ſolemnize this contract 
is merely juris peſttivi, and not Juris naturalis aut divini: it 
being ſaid that pope Innocent the third was the firſt who or⸗ 


dained the celebration of marriage. in the church ©; befare 
* tes 1. L 8. G 2. te 76. — It; 4 31 4 


* Morriſon's caſe. coram Delegat. 2 
2 Sas private acts 23 Geo, Ie 6.” 170. 


„ 
tices of the peace; and uy arte were . 
without any freſh ſolemaization, e . 
0 33. But ag the law now; ſtande, we may upon the whole 
ect, that no marriage by the temporal law is jpſe facto 
nid, that is. celebrated by a perſon: in orders, in. a pariſh 
church or public chapel (or elſewhere, by ſpecial diſpenſation) 
L ip purſuance: of banns or a licence, — between ſingle per- 
ſons, — conſenting, — of ſound mind, — and of the age af 
Twenty one years; — or of the age of fourteen in males and 
twelve in females, with conſent of parents or guardians, or 
without it, in caſe of widowhood, And no marriage i b 
able by the eccleſiaſtical law, after the death of either of the 
parties; nor during their lives, unleſs for the canomeab im- 
pediments of pre · oontract, if that indeed ſtill exiſts; of en- 
ſanguinity; and of affinity, e e e pe fubfiſtiog 
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II. I am next to conſider the manper.in, which, aeriages 
may be diſſalved ; and this is, either by death, or divotce. 
There are two kinds of — the one total. the other par- 
tial; the one a vinculo matrimonii, the other merely a menſa 
et thoro. The total diyorce, a vinrulſ matrimanii, muſt be 
for ſome of the canonical cauſes of impediment before - men · 
tioned ; and thoſe, exiſting before the marriage, as is always 
the caſe in gonſanguinity; not ſupervenient, or ariſing af+ 
tertuardi, as may be the caſe in affinity or corporal imbecil- 
lity, For in caſes of total divorce, the marriage is declared 
null, as having been abſolutely unlawful. ab initio ;/ and the 
parties are therefore ſeparated pro ſalute anjmarum : for which 
reaſon, as was beſore obſeryed, no divorce can be obtained, 
but during the liſe of the parties. The iſſue of ſuch marriege 
bs is thuy entirely diſſolyed, Ye baſtargs *, | 


„Pfroncn a monſu 4 thety is when the marriage is > juſt — 
| awful ab Initia, and therefore the law i is tender of diflolying 
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bens F Ns of s. nn 
den bat, for ſame {upervenient anfe i IpCor 
impoſſible for the parties to li the ne of 
intolerable ill temper, or adultery, in either of the parties. 
For the canon lam, which the common law follows im this 
_ caſe, deems ſo highly and with ſuch myſtrrious reverence of 
the nuptial tie, that it will not allow it to be unlooſed ſot 
any cauſe whatſoever; that ariſes after the union is made. And 
this is faid to be built on the divine revealed law ; though 
that expreſsly aſſigns incontinence as a cauſe, and indeed the 
only cauſe, why a man may put away his wife and marry 
another. The civil law, which is partly of pagan original, 
allows many cauſes of abſolute divorce ; and ſome of them 
pretty ſevere ones: (ns if a wife goes to the theatre or the pub- 
| tic games, without the knowlege and conſent of the huſband *) 
but among them adultery is the principal, and with reaſon 
named the firſt . But with us in England adultery is only a 
Auuſe of ſeparation from bed and board * : for which the beſt 
reaſon that can be given, is, that if divorces were allowed to 
depend upon a matter within the power of either the parties, 
they would probably be extremely frequent; as was the caſs 
When diverces were allowed for e diſabilities; on the 
mere confeſion of the parties, which is now prohibited by 
the'canohs *%/ However, divorces 'a vinculo matrimonii, "for 
adaltery, — — been ee * _ 
— Nom re! 


een. 


; I caſe of divorces a ene 1 2 the Law allows alimony 
do che wife: Which is that allowance, which is made to a 
woman for, her. ſupport out of the huſband's eſtate; being 
ſettled. at the diſcretion of the eceleſiaſtical judge, on conſi- 
deration of all the eircumſtances of the caſe. This is ſome- 
times called her gouers; for which, if he-refuſes payment, 
there is (beſides the ordinary proceſs-of excommunication) a 
writ at common law de goveriis habendis, in order to recover 
it e- e e quality of 
Matt. zix. 9. 2 Mod. .. i vid 
IN. In 5 aus 0 furwel 
m Cad. 5. 17. 8. _- 1 z Lav. 6, | 
Þ Moor, 683, te 0 
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che parties.) But in caſ&of elopement, 

eee ue alimony *;" 
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By n matriage, the huſband ; and wife are ane pul he lay be 
that is the very being or legal exiſtence of the woman is ſuſ- 
pended during the marriage, or at leaſt is incorporated and 
conſolidated into that ys the huſband ; under whoſe wing, 
protection, and cover, ſhe performs every thing; and is 
therefore called in our law - french a feme-coyert, facmina, wire 
ca-operta ; is ſaid to be covert-baron, or under the protection 
and influence of her huſband, her buran, or lord; and her 
condition during her marriage is called ber coverture. Upon 
this principle, of an union of perſon. in. huſband. and wife, des 
pend almoſt all the legal rights, duties, and diſabilities, that 
either of them acquire by the marriage. I ſpeak not at pre» 
ſent of the rights of property, but of ſuch. as arg merely per- 

ſonal. For this reaſon, a man cannot grant any thing to. his 
wife, or enter into covenant with her * : for the grant would 
be to ſuppoſe her ſeparate exiſtence; and to covenant with her, 
would be only to covenant with himſelf: and therefore it is 
alſo generally true, that all compacts made between huſband 
and wife, when ſingle, are voided by the intermarriage . 4 
woman indeed may be attorney for her huſband ; for that 
implies no ſeparation from, but is rather a — of, 
her lord. And a huſband may alſo bequeath any thing to his 
wife by will ; for that cannot take effect till the coverture is 
determined by his death. The huſband: is bound to provide 
bis wife with neceffaries by law, as much as himſelf; and if 
ſhe contracts debts for them, he is obliged to pay them; but, 
for any thing beſides neceſſaries, he is not chargeable*. Alſo 
if-a wife elopes, and lives with: another man, the huſband is 


4 
T4 


m Cowel, tit, Alimony, 4 F. N. B. 27, 
» Co. Litt. 112. r Co. Litt, 112, | 
0 Did. d 4 ; $ Salk, 118, . 9 1 8 


p Cro, Car. 551, t x Sid, 120. 
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not chargeable even for neceffaries* ; at leaſt if the perf, 
| who furniſhes them, is ſufficientlyapprized - 


of her elopement 

If the wife be indebted before marriage, the huſband is bound 
afterwards to pay the debt? for he bas adopted her and 
circumnſtunoes together . If the wiſe be injured ih het'; lon 
qr her property, ſhe can bring no action for redreſy withourher 
huſband's concurrence, and in his name, as well as her own 7; 

neither can ſhe be ſued, withorit making the hufband a de 
fendant . There is indesd one caſe where the wife ſhall fue 
and be ſued as's feme fole, viz. where the huſband has ab» 
jured the realm, or is baniſhed fbr then he is dead in law; 3 
and, the huſband being thus diſabted to ſue for or defend the 
wife, it would be moſt unreaſonable if ſhe had no remedy, or. 
could make no defence at all. In criminal. proſecutions, it 
is true, the wife may be indicted and puniſhed ſeparately * 3 

forthe -uniehis only a civi union, But, in trials of any ſort, 
they are not allowed to be evidence for, or againſt, each other; 
partly becauſe it is impoſſible their teſtimony ſhould be indif- 
ferent; but prineipally becauſe of the union of perſon : and 
therefore; if they were admitted to be witneſſes for each other. 
they would eontradict one maxim of law, nemo in propria 
ﬆ cauſa tſtis eſſ debet; and if againſt each other, they would 
contradict another maxim, nemo tenetur ſeipſum accuſare.” 
But, where the offence is directly againſt the perſon of the 
wife, this rule has been ufually diſpe ed with * : and there. 
fore, by ſtatute 3 Hen. VII. c. 2. in n caſe woman be forci- 
bly taken away, and married, ſhe may be a witneſs againſt 
fuch her hufband; in order to convic̃t bim of felony. For in 
this caſe ſhe can with no propriety be reckoned his wife; be». 
cauſe à main ingredient, her conſent, was wanting to the 
contract: and alſo there is another maxim of law, chat no. 
man thall take advantage of his own wrong; which the, ra- 
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"In the ciyil lun dhe huſband 4nd the wife are confidered as 
two diflin® perſons; and may have-ſeparaweſiazas, — 
debts, and injuries: and therefore, in ourccclefiaſtical.courts, 
a woman amen ene bag; 
bag m +43 10 00Ct-ay&%!s g. OW; 

Bux, N our a in general 3 and wife as 
one perſon, yet there inſtances in which ſhe. is ſepa 
rately conſidered ; as inferior to him, and acting by his com- 
pulſion. And therefore all deeds, executed, and acts done, by 
her, during her coyerture, are void; except it he a-finez' or 
the like matter of record, in which. caſe ſhe muſt he ſolely and 
ſecretly examined, to learn if her act be voluntary i. :Þhe 
cannot by will deviſe lands to her huſband, unleſs under.ſpee 

cial circumſtances ; ; for at the time of making it ſhe is ſup· 
poſed to be under his coercion *. And in ſame felonies, and 
other inferior crimes, committed by her, through conſtraint 
of her huſband, the law excuſes her! ; but this extends not 
to treaſon or murder, 


Tus huſband alſo (by the old law) might give his wife mo- 
derate correction *, For, as he is to anſwer for her miſbeha- 
viour, the law thought it reaſonable to intruſt him with this 
power of reſtraining her, by domeſtic chaſtiſement, in the- 
ſame moderation that a man is allowed to correct his appren- 
tices or children; for whom the maſter or parent is alſo lia- 
ble in ſome cafes to anſwer. But this power of correction 
was confined within reaſonable bounds ', and the huſband was 
prohibited from uſing any violence to his wife, aliter quam ad 
virum, ex cauſa regiminis et caſtigationis uxoris ſuae, licite et ra- 
tionabiliter pertiuet v. The Civil law gave the huſband the 


© Cod, 4. 12. 1. i x Hawk. P. C. 2, 
1 2 Roll. Abr. 298, * Had. 130. 
6 Litt. 5. 669, 670, 1 Moor. 874. 
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ſome miſdemeſnors, flagellis et fuftibus acriter verberareutorent's 
for others, only modicam caſtigationem qghibere n. But, with 
us, in the politer reign of Charles the ſecond, this power of 
correction began to be doubted : and a wife may now have 
ſecurity of the peace againſt her huſband” ; or, in return, 4 
huſband againſt his wife 1. Vet the lower rank of people, 
angus barre Le auger van gu ſtill claim and 


exert-their antient privilege : and the courts of law will fill 
pernkit a hüſtemd 10 reſtrain” a wife of her liberty, in caſe of 
rn | 
yd eh s bas b. 


% Tuts are de chief legal effe@ts of marriage during the oo- 
berturey-uporr which we may obſerve, that even the diſabi- 
tities, which che wife lies under, are for the moſt purt m. 
tended for her protection and benefit. So great a futoutite is 
che kannte ben ec the laws of England, 
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E next, and the malt univerſal reluiivariiy anti; l. 
T immedaately derived g from r de preceding, bring dt 
hetwoen, parent and child. Sean 


CHriLDREN are of two farts; . and 3 oe. 
| baſtards : each of which we ſhall conſider in "their n e 
firſt of legitimate children. 


I. A LEGITIMATE child is he that is born in lawful wed- 
lock, or within a competent time afterwards, ** Pater eff 
« quem nuptiae demonſtrant,” is the rule of the civil law.; 
and this holds with the civilians, whether the nuptials happen 
before, or after, the birth of the child. With us in England 
the rule is narrowed, for the nuptials muſt be precedent to - 
the birth; of which more will be ſaid when wecome to conſi- 
der the caſe of baſtardy. At preſent let us inquire into, 1. The 
legal duties of parents to their legitimate children, 2, Their 
power over them. 3. The duties of ſuch children to their 
paretits, 
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1. AND, firſt, the duties of parents, to legitimate chil- 
dren: which principally conſiſt in three particulars ; their 
maintenance, their protection, and their education. 


a L. 2. 4+ 6. 
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Tus duty of parents to provide for the maintenance of thei 
children, i is a principle of natural law; an obligation, ſays 
Puffendarf *, laid og them not only by nature herſelf, but by 
hdr own proper act, in bringing | them i into the world : "uh 
would be in the higheſt 

if tt 9 4 gave their children 0 that 12 might, 


as * them 1. that the life which the owed | 
ſupported and preſerved.” And thus ae e 
petfect right of receiving maintenance from their parents. 
And'the preſident Monteſquieu © has a very juſt 4 700 
upon this head: that the eſtabliſhment of marriage 

viſhca fans i Bait on this natural obligation of th ae 4 
provide for his children ; for that aſcertains and makes 
the perſon who | is bound to fulfil this obligation: whereas, n 
promiſcuous and Wicit conjunctions, the father is unknown 35 
ant the môther finds 'a thouſand obſtacles in her WAY $57, + 
ſhame, remorſe, the conſtraint of her ſex, and the rigor of 


laws ; — that ſtifle her inclinations to perform this duty: and 
delides, ſhe  getierally v wants ability. ENT 


$4 % toes | 


Tur wunicipal laws of all well-regulated ſtates have taken 
cafe to enforce this duty: though providence has done it more 


effe&ually than any laws, by implanting in the breaſt of every... * | 


parent that natural ag, or inſuperable degree of affetion, 
which not even the deformity of perſon or mind, not even the 
wickedneſs, ingratitude, and rebellion of children, em to- 


tally ſuppreſs or extinguiſh, e ebe ink 


Tux civil law © obliges the parent ta provide maintenance | 


for his child; and, if he refuſes, ** judex de ea re cagnaſcet. Nay, 
it carries this matter ſo far, that it will nat ſuffer a parent at 
his death totally to diſinherit his child, withqut en uss. 


Dies | 4 Ff./25. 3. 5. 
e Sp. L. b. 23. c. 2, | 
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| his reaſon for ſo doing; and there are fourteen. ſuch: reaſoms 


| _ ſet the will aſide, tanguam teſtamontum inofficioſum, a _— 
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reckoned up, which may juſtify ſuch difinheriſon, If the pn. 
rent alleged no reaſon, or a bad, or a falſe one, the child mi 


L 


contrary to the natural duty of the parent, And. it is 
markable under what colour the children were to move 


edlief in ſueh a caſe : by ſuggeſting that the parent had 1 


the uſe*of his reaſon, when he made the 7ngſficious teſtament, | 


And this, as Puffendorf obſerves , was not to bring into dife . 
pute the teſtarot's power of diſinheriting his own offsprin | 
but to examine the motives upon which he did it: and, I | 
they were found defeRive in reaſon, then to ſet them alice, 
But perhaps this: is going rather too far: every man has, of, 

t to have, the laws of ſociety, a power over his of 
2 neſt Grotius very well diſtinguiſhes t, natural h 
right obliges to give a neceſſary maintenance to children; but 
i 
is given them by the fav our of their parents, e, 


Liv us next ſee- what proviſion our own laws have madg . 
for this natural duty. It is a principle of law, that there ** 
an obligation on every man to provide for thoſe deſcen 
from his loins ; and the manner, in which this obligation 
ſhall be performed, is thus pointed out!. The father, 
mother, grandfather, and grandmother of poor impotent ber- 
ſons ſhall maintain them at their own charges, if of ſufficient | 
ability, according as the quarter ſeſſions ſhall direct: and * if a _ 
parent runs away, and leaves his children, the churchwar- 
dens and overſeers of the pariſh ſhall ſeiſe his rents, goods, 
and chattels, and diſpoſe of them toward their relief. . 4 


1 


the interpretations which the courts of law have 


upon thefe ſtatutes, if a mother or grandmother marries | 
again, and was before ſuch ſecond marriage of ſuſſicient abi- 
lity to keep the child, the huſband ſhall be charged to main- 


© Nov. 115. |  Raym, 500, 
1 J. 4. c. 11. 4.7. i Stat. 43 Eliz. c. 2. 


8 4. ö. & p. l. 2. c. 7. 1. 3. * Stat, 5 Ges, I. c. 8. 
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taal; far this being a debt of hors; when ſingle, hall like 
och extend to charge che huſband. But ag her death, he 
relation being diſſolved, — hos ys 


ligation - * „Wen . Mr Ay i args aa. 28 
24 11 baf 11h +4 " ee eee ee ag G64 Ya A 
d pexſop, is baun d 10 providh a maintenance for his Ide, 


eſs gyhere, the children, am impotent and unable te work, 
either through, infancy, diſeaſe, ot aecident ; and then is on- 
ly obliged to find them with neceſſaries, the penalty on refu- 
ſal being no more than 20.4. 5 mpnth. For che policy of our 
las, which. are eyer watchful, to promote induſtry, did 
ot mean; to. compel a father to maintain his idle and lazy” 

in caſe, and indolence; but thought it unjuſt to ob- 
lige the, parent, againſt his will, to provide them with ſuper- 
flyities, and other induſgences of fortune; imagining they 
myght truſt to the — py of nature, if the children were 
5 of ſuch. favours. Vet, as nothing is ſo apt to ſtiſle 
tp al of nature as religious bigotry, it is enacted n, that 
pith parent ſhall refuſe to allow his proteſtant child 

a a firing maintenance, with a view to compel him to change 
n reli gur the lord. chancellor ſhall by order of court con- 
N do what is juſt and reaſonable, But this did 
eee petſons of another religion, of no leſs bitter- 
bo d and, bigot: than the popiſh: and therefore in the very 
2 55 we an inſtance of a jew. of immenſe riches, 
only « daughter having embraced chriſtianity; he turn- 
45 er out of doors; and on her application for relief, it 
wis held { ſhe was intitled to none . But this gave occaſion * 
to "another ſtatute *, which ordains, that it. jewiſh parents 
refuſe to allow their proteſtant children a fitting maintenance, 
ſuitable to the fortune of the parent, the lord chancellor on 
complaint may make ſuch order therein as he _ ſee 
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Oe law has made no proviſion to prevent the Lifinherit-, 
ing of children by will : leaving every man's property in his 
„ 
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1 Styles. 283. 2 Bulir. 346, © Com. Journ. 23, Feb, 12 Mar. 2701. 
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own diſpoſal, upon a principle of liberty in this, as well as 
every other, action : though perhaps it had not been amiſe, 
i the parent had been bound to leave them at the leaſt a ne- 


ceſſary ſubſiſtence. By the cuſtom of London indeed, 


(which was formerly univerſal throughout the kingdom) the 
children of freemen are entitled to one third of their father's 
effects, to be equally divided among them; of which he 
cannot deprive- them. And, among perſons of any rank-or 
fortune, a competence is generally provided for younger 
children, and the bulk of the eſtate ſettled upon the eldeſt, 
by the marriage-articles, Heirs alſo, and children, are fa- 
vourites of our courts of juſtice, and cannot be diſinherited 
by any dubious or ambiguous words ; there being required thy 
utmoſt certainty of the teſtator's intentions to ING 
IC an heir?, od 501 


F ROM the duty of maintenance we may eaſily * to on 
of protection; which is alſo a natural duty, but rather per- 
mitted than enjoined by amy municipal laws: nature, in this 
reſpect, working ſo ſtrongly as to need rather a check than a 
ſpur. A parent may, by our laws, maintain and uphold his 
children in their law-ſuits, without being guilty of the le- 
gal crime of maintaining quarrels”. A parent may alſo juſ- 
tify an aſſault and battery in defence of the perſons of his 
children*: nay, where a man's fon was beaten by another 
boy, and the father went near a mile to find him, and there 
revenged his ſon's quarrel by beating the other boy, of which 
beating he afterwards unfortunately died ; it was not held to 
be murder, but manſlaughter merely. Such indulgence 
does the law ſhew to the frailty of human nature, and the 


workings of parental affection. 


Tux laſt duty of parents to their children is that of giving 


them an education ſuitable to their ſtation in life: a duty 


pointed out by reaſon, and of far the greateſt importance of 
any. For, as Puffendorf very well obſerves *, it is not 


41 Lev, 130. | t Crs. Jac, 296. 1 Hawk, P. C. 83. 

7 2 Inſt, 564. | . ef N,b,6.c,2.$.12, 

* 1 Hawk, P. C. 131+ i 
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eaſy to imagine or allow, that a parent has conferred any 
conſiderable benefit upon his child, by bringing him into the 
world; if he afterwards entirely neglects his culture and 
education, and ſuffers him to grow up like a mere beaſt, to 
lead a life uſeleſs to others, and ſhameful- to himſelf, Yet 
the municipal laws of moſt countries ſeem to be defective in 
this point, by not conſtraining the parent to beſtow a pro- 
per education upon his children. Perhaps they thought it 
puniſhment enough to leave the parent, who neglects the in- 
ſtruction of his family, to labour under thoſe griefs and in- 
conveniencies, which his family, ſo uninſtructed, will be 
ſure to bring upon him. Our laws, though their defects in 
this particular cannot be denied, have in one inſtance made 
a wiſe proviſion for breeding up the riſing generation: ſince 
the poor and laborious part of the community, when paſt 
the age of nurture, are taken out of the hands of their pa- 
rents, by the ſtatutes for apprenticing poor children ; and 
are placed out by the public in ſuch a manner, as may ren- 
der' their-abilities, in their ſeveral ſtations, of the greateſt 
advantage to the commonwealth. The rich indeed are left 
at their own option, whether they will breed up their chil- 
dren to be ornaments or diſgraces to their family. Yet in one 
caſe, that of religion, they are under peculiar reſtrictions: 
for * it is provided, that if any perſon ſends any child under 
his government beyond the ſeas, either to prevent it's good 
education in England, or in order to enter into or reſide 
in any popiſh college, or to be inſtructed, perſuaded, of 
ſtrengthened in the popiſh religion; in ſuch caſe, beſides the 
diſabilities incurred by the child fo ſent, the parent or perſon 
ſending ſhall forfeit 100/. which? ſhall go to the ſole uſe and 
benefit of him that ſhall diſcover the offence, And * if any 
parent, or other, ſhall ſend or convey any perſon beyond ſea, 
to enter into, or be reſident in, or trained up in, any priory, 
abbey, nunnery, popiſh univerſity, college, or ſchool, or 
houſe of jeſuits, or prieſts, or in any private popiſh family, 
in order to be inſtructed, perſuaded, or confirmed in the 


w See pag. 426. | Stat. 11 & 12 W. III. c. 4. 
x Stat, 1 Jac, I. c. 4. & 3 Jac. I. c. 5. * Stat. 3 Car. I. e, 2. ; 
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popiſh religion; or ſhall contribute any thing towards their 


maintenance when abroad by any pretext whatever, the per- 
for: both ſending and ſent ſhall be diſabled to fue in law or 


equity, or to be executor or adminiſtrator to any perſon, or 


to enjoy any legacy or deed of gift, or to bear any office in 
the realm, and ſhall forfeit all his goods and chattels, and 
likewiſeall his real eſtate for life. | Fre 
2. THz power of parents over their children is derived 
from the former conſideration, their duty : this authority be- 
ing given them, partly to enable the parent more effectually 


to perform his duty, and partly as a recompenſe for his care 
and trouble in the faithful diſcharge of it. And upon this 


ſcare the municipal Jaws of ſome nations have given a much 
larger authority to the parents, than others. The antient 
Roman laws gave the father a power of life and death over his 
children ; upon this principle, that he who gave had alſo the 
power of taking away. But the rigor of theſe laws was 
foftened by ſubſequent conſtitutions; ſo that * we find a 
father baniſhed by the emperor Hadrian for killing his ſon, 
though he had committed a very heinous crime, upon this 
maxim, that patria poteſlas in pietate debet, non in atrocitate, 
& canſiſlere. But ſtill they maintained to the laſt a very large 
and abſolute authority : for a ſon could not acquire any pro- 
perty of his own during the life of his father; but all his 
acquiſitions belonged to the father, or at leaſt the profits of 


them for his life ©. 


Tux power of a parent by our Engliſh laws is much more 
moderate; but ſtill ſufficient to keep the child in order and 
obedience, He may lawfully correct his child, being under 
age, in a reaſonable manner * ; for this is for the benefit of his 
education. The conſent or concurrence of the parent to the 


matriage of his child under age, was alſo direfed by our an- 
tient law to be obtained: but now it is abſolutely neceſſary ; 
For without it the contract is void . And this alſo is another 


'means, which the law has put into the parent's hands, in or- 


a F. 28. 2. 11. Cod, 8. 47. 10. d 1 Hauk. P. C. 130. 
b Ff. 48. 9. 5. : © Stats a6 Cco. Il, 33. 
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der the better to diſcharge his duty; firſt, of protecting his 
children from the fnares of artful and deſigning perſons ; ahd; 
next, of ſettling them propetly in life, by preyenting the ill 
- conſequences of too early and precipitate marriages. A fas 
ther has no other power over his ſons gate, than as his truſtee 
or guardian; for, though he may receive the profits during 
the child's minority, yet he muſt account for them when he 
comes of age, He may indeed have the benefit of his chil- 
dren's labour while they live with him, and ate maintained 
by him; but this is no more than he is entitled to from his 
apprentices or ſervants. The legal power of a father (for a 
mother, as ſuch, is entitled to no power, but only to reverence 
and reſpect) the power of a father, I ſay, over the perſons 
of his children ceaſes at the age of twenty-one : for they are 
then enfranchiſed by arriving at years of diſcretion, or that 
point which the law has eſtabliſhed (as ſome muſt neceſſarily 
be eſtabliſhed) when the empire of the father or other guardi- 
an, gives place to the empire of reaſon. Yet, till that age 
arrives, this empire of the father continues even after his 
death; for he may by his will appoint a guardian to his chil- 
dren. He may alſo delegate part of his parental authority, 
during his life, to the tutor or ſchoolmaſter of his child ; 
who is then in lo parentis, and has ſuch a portion of the 
power of the parent committed to his charge, viz. that of 
reſtraint and correction, as may be neceſſary to anſwer the 
purpoſes for which he is employed, Ls 


3. THE duties of children to their parents ariſe from a 
principle cf natural juſtice and retribution, For to thoſe, 
who gave us exiſtence, we naturally owe ſubjection and obe- 
dience during our minority, and honour and reverence ever 
after: they, who protected the weakneſs of our infancy, are 
entitled to our protection in the infirmity of their age; they 
who by ſuſtenance and education have enabled their offspring 
to proſper, ought in return to be ſupported by that offspring, 
In caſe they ſtand in need of afliſtance, Upon this principle 
proceed all the duties of children to their parents, which are 
enjoined by poſitive laws. And the Athenian laws * carried 


f Potter's Antiqu. b. 4. c. 15. 
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chis principle into practice with a ſerupulous kind of nicety: 
obliging all children to provide for their father, when fallen 
into poverty; with an exception to ſpurious children, to 
thoſe whoſe chaſtity had been proftituted by conſent of the 
father, and to thoſe whom he had net put in any way of 
gaining a livelyhood. The legiflature, ſays baron Monteſ- 
quĩeu t, conſidered, that in the firſt caſe the father, being 
uncertain, had rendered the natural obligation precarious; 
that, in the ſecond caſe, he had ſullied the life he had. given, 
and done his children the greateſt of injuries, in deptiving 
them of their reputation; and that, in the third caſe, he had 
rendered their life (fo far as in him lay) an in ſupportable bur- 
then, by furniſhing them with no means of ſubſiſtence. ' 


.  Ovx Jaws agree with thoſe of Athens with regard to the 
firſt only of theſe particulars, the caſe of ſpurious iſſue. In 
the other caſes the law does not hold the tie of nature to 
be diſſolved by any miſbehaviour of the parent; and there- 
fore a child is equally juſtifiable in defending the perſon, or 
maintaining the cauſe or ſuit, of a bad parent, as a good 
one; and is equally compellable®, if of ſufficient ability, 
to maintain and provide for a wicked and unnatural progeni- 
tor, as for one who has ſhewn the greateſt tenderneſs and 


Ho piety. 


IT. We are next to conſider the caſe of illegitimate chil- 
dren, or baſtards; with regard to whom let us inquire, 
1. Who are baſtards. 2. The legal duties of the parents 
towards a baſtard child. 3. The — and incapacities at- 
tending ſuch baſtard children. 


1. Wo are baſtards, A baſtard, by our Engliſh laws, is 
one that is not only begotten, but born, out of lawful matri- 
| mony. The civil and canon laws do not allow a 5 to 
remain a baſtard, if the parents afterwards in... marry *: and 
herein they differ moſt materially from our law; which, 


though not ſo ſtrictas to require that the child ſhall be begotten, 


8 Sp. L. b. 26. e. 5. i Ift. 1. 10. 13. Perret. J. 4. f. ry. 
h Stat. 43 Eli. C, Zo C, 1. 
yet 
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yet makes it an indiſpenſable condition that it ſhall be be, 
aſter lawful wedlock. And the reaſon of our Engliſh law is 
ſurely much ſuperior to that of the Roman, if we conſider 
the principal end and deſign of eſtabliſhing the contract of 
marriage, taken in a civil light; abſtractedly from any reli- 
gious view, which has nothing to do with the legitimacy or 
illegitimacy of the children. The main end and deſign of 
marriage therefore being to aſcertain and fx upon ſome cer- 
tain perſon, to whom the care, the protection, the mainte- 
nance, and the education of the children ſhould belong; 
this end is undoubtedly better anſwered by legitimating all 
iſſue born after wedlock, than by legitimating all flue of the 
ſame parties, even born before wedlock, ſo as wedlock after- 
wards enſues: 1, Becauſe of the very great uncertainty 
there will generally be, in the proof that the iſſue was really 
begotten by the ſame man ; whereas, by confining the proof 
to the birth, and not to the begetting, our law has rendered 
it perfectly certain, what child is legitimate, and who is to 
take care of the child, 2. Becauſe by the Roman law a 
child may be continued a baſtard, or made legitimate, at the 
option of the father and mother, by a marriage ex poſt fats; 
thereby opening a door to many frauds and partialities, which 
by our law are prevented. 3. Becauſe by thoſe laws a man 
may remain a baſtard till forty years of age, and then be- 
come legitimate, by the ſubſequent marriage of his parents; 
whereby the main end of marriage, the protection of infants, 
is totally fruſtrated. 4. Becauſe this rule of the Roman law 
admits of no limitations as to the time, or number, of baſ- 
tards ſo to be legitimated ; but a dozen of them may, twenty 
years after their birth, by the ſubſequent marriage of ther 
parents, be admitted to all the privileges of legitimate chil- 
dren, This is plainly a great diſcouragement to the matrimc- 
nial ſtate ; to which one main inducement is uſually not only 
the deſire of having children, but alſo the deſire of procreating 
lawful heirs, Whereas our conſtitutions guard againſt this 
indecency, and at the ſame time give ſufficient allowance to 
the frailties of human, nature, For, if a child be begotten 
while the parents are ſingle, and they will endeayour to make 
5 Keg '7 e e & 
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an early reparation for the offene; by marrying within a few 
months after, our law is ſo indulgent as not to baftardize 


the child, if it be born, though not begotten, in lawful 
wedlock, for this is an incident that can happen but once; 
ſince all future children will be begoten, as well as as born, 


within the rules of honour and civil ſociety. Upon reaſons 
like theſe we may ſuppoſe the peers to have acted at the par- 
liament of Merton, when they refuſed to enact that chil- 


Aren born before marriage ſhould be eſteemed Wn, gong * 


From what has been ſaid it appears, that all children dei 
before matrimony are baſtards by our law: and fo it is of all 
children born ſo long after the death of the huſband, that, 

by the uſual courſe of geſtation, they could not be begotten 
- by him. But, this being a matter of ſome uncertainty, the 
law is not exact as to a few days'. And this gives occa- 
ſion to a proceeding at common law, where a widow is 
ſuſpected to feign herſelf with child, in order to produce a 
ſuppoſititious heir to the eſtate: an attempt which the rigor 
of the Gothic conſtitutions eſteemed equivalent to the moſt 
atrocious theft, and therefore puniſhed with death®, In 
this caſe with us the heir preſumptive may have a writ de 
wentre inſpiciendo, to examine whether ſhe be with child, or 
not a; and, if ſhe be, to keep her under proper reſtraint, till 
tin; which is entirely conformable to the praftice of 
the civil law e: but, if the widow be upon due examination 
found not pregnant, the preſumptive heir ſhall be admitted 
to the inheritance, though liable to loſe it again, on the birth 
of a child within forty weeks from the death of the huf- 
band 7. But if a man dies, and his widow ſoon after mar- 
ries again, and a child is born within ſuch a time, as that by 
the courſe of nature it might have been the. child of either 


x Rogaverunt ennes epiſcopi magrates, See the introduction to the great charter, 


| ut conſentirent guod nati ante matrimonium edit, Cxen. 17 59- ſub. anno 1257« 


Hen legitimi, cut illi qui nati ſunt poſt Cro. Jac, 541. 

matrimonium, quia eccleſia tales habet pro m Stiernhook de jure Gothor. J. . 
degitimis. Et ou:nes comites gt barapes uns c. 5. 

voce reſponderunt, qued nolunt leges Au- x Co. Litt, 8. Bract. J. 2, 6, 32» 
gliae mutare, quae bucuſque uſitatae ſunt et © FF. 25. tit. 4. per ter, 
approbatag, Stat. 20 Hen. III, c. 9. P Britton, c. 66. pag. 166. 
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huſband ; in this caſe he is Aiden be move thaw x 
legitimate; for he may, when he arrives to years of diſero- 
tion, chooſe which of the fathers he pleaſes 1. To pre- 
vent this, among other inconveniencies, the civil law ordain- 
ed that no widow ſhould marry infra annum luctus , a rule 
which obtained ſo early as the reign of Auguſtus*, if not 
of Romulus: and the ſame conſtitution was probably hand- 
ed down to our early anceſtors from the Romans, during 
their ſtay in this iſland; for we find it eſtabliſhed under the 
Fanny ä — 


As baſtards may be born before Aenne er wands 
— is begun, or after it is determined, ſo alſo children born 
during wedlock may in ſome circumſtances be baſtards. As 
if the huſband be out of the kingdom of England (or, as 
the law ſomewhat looſely phraſes it extra quatuor maria) for 
above nine months, ſo that no acceſs to his wife can be pre- 
ſumed, her iſſue during that period ſhall be baſtard . But, 
generally, during the coverture acceſs of the huſband ſhall 
be preſumed, unleſs the contrary can be ſhewn *; which is 
ſuch a negative as can only be proved by ſhewing him to be 
elſewhere : for the general rule is, praeſumitur pro legitima- 
tione", In a divorce a menſa et thoro, if the wife breeds 
children, they are baſtards; for the law will preſume the 
\ huſband and wife conformable to the ſentence of ſeparation, 
unleſs acceſs be proved: but, in a voluntary ſeparation by 
agreement, the law will ſuppoſe acceſs, unleſs the negative 
be ſhewn*, So alſo if there is an apparent impoſſibility of 
procreation on the part of the huſband, as if he be only 
eight years old, or the like, there the iſſue of the wife ſhall 
be baſtard?, Likewiſe, in caſe of divorce in the ſpiritual 
court @ vinculo matrimonii, all the iſſue born during the ca- 
yerture are baſtards * ; becauſe ſuch divorce is yam upon 


q Co. Litt. 8. Co. Litt. 244. 

r Cad, 5. 9. a. u Salk. 123. 9 90 
s But the year was then only ten 925. 
months, Ovid. Faft. I. 27. w 5 Rep. 98. 


Sit emmis widua fine marito duodecim x Salk 123. 
menſes. L. L.Ethelr, A, D. 1008. L. I. y Co. Litt. 244. 
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4 Ler us next ſee the duty, 5 parents to their baſtard 
children, by our law; which is principally that af mainte- 
nance. For, though baſtards are not looked upon as chil- 
dren to any civil purpoſes, yet the ties of nature, of which 
maintenance is one, are not ſo eaſily, diſſolved : and they 
hold indeed as to many other intentions ; as, particularly, 
that a man ſhall not marry his baſtard ſiſter or daughter *. 
The civil law therefore, when it denied maintenance to baſs 
tards begotten under certain atrocious circumſtances ?, was 
neither conſonant to nature, nor reaſon; however profligaty 
and wicked the parents might juſtly be eltecmed. ; he 


Tux method in which the Engliſh law provides mainte- 
nance for them is as follows:. When a woman is delivered, 
or declares herſelf with child, of a baſtard, and will by bath 
before a juſtice of peace charge any perſon having got her 
with child, the juſtice ſhall cauſe ſuch perſon to apprehended, 
and commit him till he gives ſecurity, either to maintain the 
child, or appear at the next quarter ſeſſions to diſpute and 
try the fact. But if the woman dies, or is married before 
delivery, or miſcarries, or proves not to have been with child, 
the perſon ſhall be diſcharged : otherwiſe the ſeſſions, or two 
Juſtices out of ſeſſions, upon original application to them, 


may take order for the keeping of the baſtard, by charging 


the mother or the reputed father with the payment of money 
or other ſuſtentation for that purpoſe. And if ſuch putative 
father, or lewd mother, run away from the pariſh, the over- 


ſeers by direction of two juſtices may ſeize their rents, goods, 
and chattels, in order to bring up the ſaid baſtard child. 


Yet ſuch is the humanity of our Jaws, that no woman can 


be compullively queſtioned concerning the father of her child, 


till one month after her delivery: which indulgence 1 is how- 
ever very frequently a hardſhip upon pariſhes, by giving the 
parents opportunity to eſcape, . 

a Lord Raym, 68. Comb 356, 3 Car, I. c. 4. 13 & 14 Car, II. c. 12, 
Nov. 89. c. 15. 6 Geo, II. C. 31. 
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3. I PROCEED next to the rights nd. incapacities which 
appertain to a baſtard, The rights are very few, being only 
fach as he can acquire ; for he can inherit nothing, being 
looked upon as the ſon of nobody, and ſometimes called 
filius nullius, ſometimes filius populi*, Yet he may gain a fir- 
name by reputation *, though he has none by inheritance. Al 
other children have their primary ſettlement in their father's 
pariſh ; but a baſtard in the pariſh where born, for he hath 
no father . However, in caſe of fraud, as if a woman be 
ſent either by order of juſtices, or comes to beg as a vagrant, 
to a pariſh which ſhe does not belong to, and drops her ba- 
ſtard there; the baſtard ſhall, in the firſt caſe, be ſettled in 
the pariſh from whence ſhe was illegally removed b; or, in 
the latter caſe, in the mother's own pariſh, if the mother be 
apprehended for her vagrancyb. The incapacity of a baſtard 
conſiſts principally in this, that he cannot be heir to any one 
neither can he have heirs, but of his own body ; for, being 
nullius filtus, he is therefore of kin to nobody, and has no 
anceſtor from whom any inheritable blood can be derived. 
A baſtard was alſo, in ſtrictneſs, incapable of holy orders; 
and, though that were diſpenſed with, yet he was utterly 
diſqualified from holding any dignity in the church: but 
this doctrine ſeems now obſolete; and in all other reſpects, | 
there is no diſtinction between a baſtard and another man. 
And really any other diſtinction, but that of not inheriting, 
which civil policy renders neceſſary, would, with regard to 
the innocent offspring of his parentsꝰ crimes, be odious, un- 
juſt, and cruel to the laſt degree, and yet the civil Jaw, fo 
boaſted of for it's equitable deciſions, made baſtards in ſome 
caſes incapable even of a gift from their parents . A baſtard 
may, laſtly, be made legitimate, and capable of inheriting, 
by the tranſcendent power of an act of parliament, and not 
otherwiſe! : as was done in the caſe of John of Gant's baſ- 
tard children, by a ſtatute of Richard the ſecond. 


Fort. de I. L. c. 40. h Stat. 17 Geo. II. c. 5, 
© Co, Litt. 3 i Forteſc, c. 40. 5 Rep. 38 
f Salk, 427, - k Cod. 6. 57. 5. 
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CHAPTER THE SEVEN TEEZNTH. 


Or GUARDIAN any WARD, 


— 


T* only general private relation, now remaining to be 
diſcuſſed, is that of guardian and ward; which bears 
a very near reſemblance to the laſt, and is plainly derived 
out of it: the guardian being only a temporary parent ; that 
is, for ſo long time as the ward is an infant, or under age. 
In examining this ſpecies of relationſhip, I ſhall firſt con- 
ſider the different kinds of guardians, how they are appoint- 
ed, and their power and duty : next, the different ages of 
perſons, as defined by the law: and, laſtly, the privileges 
and diſabilities of an infant, or one under age and ſubject ta 
guardianſhip. | 


1 Tux guardian with us performs the office both of the 
Autor and curator of the Roman laws; the former of which 
had the charge of the maintenance and education of the minor, 
the latter the care of his fortune; or, according to the lan- 
guage of the court of chancery, the tutor was the committee 
of the perſon, the curator the committee of the eſtate. But 
this office was frequently united in the civil Jaw*; as it is 
always in our law with regard to minors, though as to lu- 
natics and idiots it is commonly kept diſtinct, 
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Or ce fereral ſpecies of guardians, the firſt are dis 
by nature : viz. the father and (in ſome caſes) the mother of 
the child. For if an eſtate be left to an infant, the father 
is by common law the guardian, and muſt account to his 


child for the profits d. And, with regard to daughters, it 


ſeems by eonſtruction of the ſtatute 4 & 5 Ph. & Mar. c. 8. 
mat the father might by deed or will aſſign a guardian to 
any woman · child under the age of fixteen ; and, if none be 
fo aſſigned, the mother ſhall in \ this caſe bo guardians. There 
are alſo guardians for nurture “; which are, of courſe, the 
father or mother, till the infant attains the age of fourteen 
years“: and in default of father or mother, the ordinary 
uſually aſſigns ſome diſcreet perſon to take care of the in- 
fant's perſonal eſtate, and to provide for his maintenance and 
education . Next are guardians in ſorage, (an appellation 
vrhich will be fully explained in the ſecond book of theſe com- 
mentaries) who are alſo called guardians by the common In. 
Theſe take place only when the minor is entitled to ſome 
eſtate in lands, and then by the common law the guardians 


ſhip devolves upon his next of kin, to whom the inheritance. 


cannot poſſibly deſcend; as, where the eſtate deſcended from 
his father, in this caſe his uncle by the mother's fide cannot 
poſſibly inherit this eſtate, and therefore ſhall be the guardi- 
an*. For the law judges it improper to truſt the perſon of an 
infant in his hands, who may by poſſibility become heir to 
him; that there may be no temptation, nor even ſuſpicion of 
temptation, for him to abuſe his truſt®, The Roman laws 
proceed on a quite contrary principle, committing the care 
of the minor to him who is the next to ſucceed to the inhe- 
ritance, preſuming that the next heir would take the beſt 
care of an eſtate, to which he has a proſpect of ſucceeding : 
and this they boaſt to be. ſumma providentia .“ But in the 
mean time they ſeem to have N 2 how much it is the 


v Co. Lit. 83. Nungram cuſiodia alicujus 4 fare of - 
e 3 Rep. 39. cui remanet, de quo babeatur ſuſpicto, quod 
4 Co, Litt. 88. poſfit wel velit aliguod jus in 1pfa tueredi- 
© Moor, 738. 3 Rep. 38. tate clamare, Glanv. J. 7. c. 11, 
f 2 Jones 90. 2 Lev, 163, i Ff 26, 4.1, 
T Litt, §. 123, 
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exardian's intereſt to remove the incumbrance of his pupil's 
life. from that eſtate, for, which he is ſuppoſed to have ſo 
great a regard *, - And this affords Forteſcue',' and ſir Ed- 
ward Coke ”, an ample opportunity for triumph; they afficm« 
ing, that to commit the cuſtody of an infant to him that is 
next in ſucceſſion, -is ** quaſi agnum committere lupo, ad de- 
4 vorandum . Theſe guardians in ſocage, like thoſe for 
nurture, continue only till the minor is fourteen years of 
age; for then, in both caſes, he is preſumed to have diſere- 
tion, ſo far as to chooſe his own guardian. This he may do, 
unleſs one be appointed by the father, by virtue of the ſta- 
tute 12 Car. II. c. 24. which, conſidering the imbecillity 
of judgment in children of the age of fourteen, and the 
abolition of guardianſhip in chivalry (which laſted till the age 
of twenty one, and of which we ſhall ſpeak hereafter) en- 
acts, that any father, under age or of full age, may by deed 
or will diſpoſe of the cuſtody of his child, either born or 
unborn, to any perſon, except a popiſh recuſant, either in 
poſſeſſion or reverſion, till ſuch child attains the age of one 
and twenty years. Theſe are called guardians by fatute, or 
teſtamentary guardians. There are alſo ſpecial guardians by 
cuſtom of London, and other places ; but they are particular 
exceptions, and Go not an under the general law. 


Tux power and be duty of a guardian and ward 
are the ſame, pro tempore, as that of a father and child; and 
therefore I ſhall not repeat them : but ſhall only add, that 


the guardian, when the ward comes of age, is bound to give 


* The Roman ſatyriſt was fully a- 
ware of this danger, when he put thus 
private prayer into the mouth of a ſelfiſh 
guardian; 

= pupillum o utinam, quem proximus 

es 

Impello, expurgam, Perſ. t. 12. 

1 "of 44. 

m 1 Inſt, 88. 

n This policy of our Engliſh Jaw is 
warranted by the wiſe inſtitutions of 
Solon, who provided that no one ſhould 


be another's guardian, who was to en- 
joy the eſtate after his death, (Potter's 
Antiqu. b,1.c. 26.) And Charondas, anu- 
ther of the Grecian leꝑiſlators, directed 
that the inheritance ſhould go to the fa- 
ther's relations, but the education of the 
child to the mether's ; that the guardian- 
ſhip and right of ſueceſſion migbt al- 
ways be kept diſtin, (Petit, Leg. * 
J. 6. 6. 7. 
© Co, Litt. 88. 


him 
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him an account of all that he has tranſacted on his behalf, 


and muſt anſwer for all loſſes by his wilful default or negli- 
gente. In order therefore to prevent diſagreeable conteſts 
with young gentlemen, it has become a practice for many 
guardians, of large eſtates eſpecially, to indemnify themſelves 
by applying to the court of chancery, acting under it's di- 
rection, and accounting annually before the officers of that 
court. For the Jord chancellor is, by right derived from the 
crown, the general and ſupreme guardian of all infants, as 
well as idiots and lunatics; that is, of all ſuch perſons as- 
have not diſcretion enough to manage their own concerns. 


In caſe therefore any guardian abuſes his truſt, the court will 
check and puniſh him; nay ſometimes will proceed to the 


ESO of him, and appoint another in his ſtead ?, 


> Ler us next conſider the ward or perſon within age, 


for whoſe aſſiſtance and ſupport theſe guardians are conſti- 


tuted by law; or who it is, that is ſaid to be within age. 
The ages of male and female are different for different pur- 
poſes. A male at twelve years old may take the oath of al- 
legiance; at fourteen is at years of diſcretion, and therefore 
may conſent or diſagree to marriage, may chooſe his guar- 
dian, and, if his diſcretion be actually proved, may make 


his teſtament of his perſonal eſtate ; at ſeventeen may be an 


executor ; and at twenty one is at his own diſpoſal, and may 


aliene his lands, goods, and chattels. A female alſo at 42 
ven years of age may be betrothed or given in marriage; at 

nine is entitled to dower; at twelve is at years of maturity, 
and therefore may canſent or diſagree to marriage, and, if 
proved to have ſufficient diſcretion, may bequeath her per- 
ſonal eſtate z at fourteen is at years of legal diſcretion, and 
may chooſe. a guardian; at ſeventeen may be executrix ; and 
at twenty one may diſpoſe of herſelf and her lands. 80 that 
full age in male or female is twenty one years, which age is 


completed on the day preceding the anniverſary of a perſon's. 


birth 2; who till that time is an infant, and ſo ſtiled in law. 


Among the antient Greeks and Romans women were never 


P 1 Sid. 424 1 P. Will, 703. 4 Salk. 44. 625, 8 
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n ſemales as well as males, fulago was not eill twenty five? 
years Thus by the conſtitution of different kingdoms, * 
this period; which is merely arbitrary, and jaris poivi, is 
fed at different times. Scotland agrees with England in 
this point; (both probably copying from the old Saxon con- 

ſtitutions on the continent, which extended the age of m. 
nority ad annum vige/imum primum, ct cr nſqur juvenes ſub 
tatelam repomnt ©) but in Naples they are of full age at 

eighteen; in France, with regard to marriage, not till 15 

int in-Holhand at cure fue. * en 
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3. IxFAnTs have various privileges, and various Gti 
lies: but their very diſabilities are privileges; in order to 
ſecure them from hurting themſelves by their own improvi- 
dent acts. An infant eannot be ſued but under the protec-/ 
tion, and joining the name, of his guardian; for he is to de- 
fend him againſt all attacks as well by law as otherwiſe® : but 
he may ſue either by his guardian, or prochein amy, his next 
friend who is not his guardian. This prochein amy may be 
any perſon who will undertake the infant's cauſe ; and it 


frequently happens, that an infant, by his prochein amy, in- 
ſtitutes a ſuit in equity againſt a fraudulent guardian. In 
criminal caſes, an infant of the age of fourteen years may be 
capitally puniſhed for any capital offence v: but under the 
age of ſeven he cannot. The period between ſeven and four 
teen is ſublect to much uncertainty : for the infant ſhall,” 
generally” ipeaking, be judged prima facie innocent; yet l 
if he was del; capax, and could diſcern between good 
and evil at the time of the offence committed, he may , 
be convicted and undergo judgment and execution of 
death, though he hath not attained to years of puberty 


r Pott. Antiq. b. 4+ c. 17. Cic. king, as well as the ſubject, arrives at 
Pro. Muren. 12. full age in modern Sweden, Mod, Un. 

s Inſt. 1. 23. 1. Hiſt, xxxiii. 220, 

t Stiernhook de jure Suronum, l. 2. = Co, Litt, 135. 
c- 2, This is allo the period when the * 1 Hal, P. C. 25. 
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or diſcretion *. And fir Matthew Hale gives. us. two in 
 Ragces, one of a girl of thirteen, who was burned for kill 
ing ber miſtreſs aner of a boy ſtill younger, that had. 
killed his companion, and hid himſelf, who was 1 
for jt appeared by his hiding that he knew he had done wrongs 


and could diſeern between good and evil: and in ſuch caſes 
the maxim of lam is, that malitia ſupplat artatem. So alſo, in 
much more modern times, a boy of ten years old, who was 


guilty of a heinous murder, was held a proper ſubject for ca« 
pital puniſhment, by the opinion of all the judges 7. 


Wr n regard to eſtates and civil property, an infant hath 
many privileges, which will be better underſtood when we 
come to treat more particularly of thoſe matters: but this may 
be faid in general, that an infant ſhall loſe nothing by non- 
claim, or neglect of demanding his right; nor ſhall any other 


laches or negligence be imputed to an infant, except in ſome 


very particular caſes, 
Ir is generally true, that an infant can acither aliens i 


lands, nor do any legal act, nar make a deed, nor indeed ary 


manner of contract, that will bind him. But till to all theſe 
rules there are ſome exceptions : part of which were juſt now 
mentioned in reckoning up the different capacities which they 


aſſume at different ages: and there are others, a few of which 


it may not be improper to recite, as a general ſpecimen of the 
whole, And, firſt, it is true, that infants cannot aliene their 
eſtates : but infant truſtees, or mortgagees, are enabled ta 


convey, under the direction of the court of chancery or ex- | 


chequer, or other courts of equity, the eſtates they hold in 
truſt or mortgage, to ſuch perſon as the court ſhall appoint *. 
Alſo it is generally true, that an infant can do no legal act: 
yet, an infant, who has an advowſon, may preſent to the 
benefice when it becomes void *®. For the law in this caſe 
diſpenſes with one rule, in order to maintain others of far 


* 1 Hal, P. C. 26. 2 Stat. 7 Ann. c. 19. 4 Geo. III. c. 16, 
y Foſter, 72, « Co, Litt, 172. 
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Pester conſequence: it permits an infant to preſent a clerk 
(who, if unfit, may be rejected by the biſhop) rather than 
either ſuffer the church to 1 unſerved till he comes of age, 
or permit the infant to be debarred of his right by lapſe 
to the biſhop. An infant may alſo purchaſe lands, but his 
haſe is incomplete : for, when he comes to age, he may 
either agree or diſagree to it, as he thinks prudent or proper, 
without alleging any reaſon; and ſo may his heirs after him, 
If he dies without having completed his agreement * It is 1s, 
farther, generally true, that an infant, under twenty one, 
can make no deed but what is afterwards voidable: yet in 
ſome caſes * he may bind himſelf apprentice by deed indented 
or indentures, for ſeven years; and * he may by deed or will 
\gppoint a guardian to his children, if he has any. ys is 
is generally true, that an infant can make no other contract 
that will bind him : yet he may bind himſelf to pay for his 
p neceſſary meat, drink, apparel, phyſic, and ſuch other ne- 
Feſſaries; and likewiſe for his good teaching and inſtruction, 
hereby he may profit himſelf afterwards *. And thus much, 
at preſent, for the privileges and diſabilities of infant. 


Co. Litt. 2. 4 Stat. 12 Car. II. ©, 24. 2 
r Stat. 5 Elis. C. 4. 43 Eliz. ©, 8. ce Co, Lite. 172. 5 F \ a 
Cra. Car, 179. | p 
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Or CORPORATIONS,” 


W. have hitherto conſidered perſons in their natural 
capacities, and have treated of their rights and dul 

' But, as all perſonal rights die with the perſon 3 and; 
as — forms of inveſting a ſeries of individuals, one 
after another, with the ſame identical rights, would be very 
inconvenient, if not impraQticable ; it has been found neceſ. 
ſary, when it is for the advantage of the public to have any 
particular rights kept on foot and continued, to conſtitute ar- 


tificial perſons, who may maintain a perpetual ſucceſſion, —_ 
enjoy a kind of legal immortality. 


Tux artificial perſons are called bodies politic, bodies 
corporate, (corfora corporata) or corporations: of which 
there is a great variety ſubſiſting, for the advancement of re- 
ligion, of learning, and of commerce; in order to preſerve 
entire and for ever thoſe rights and immunities, which, if 
they were granted only to thoſe individuals of which the body 
corporate is compoſed, would upon their death be utterly 
loſt and extinct. To ſhew the advantages of theſe i incorpora- 
tions, let us conſider the caſe of a college in either of our uni- 
verſities, founded ad fudengum et orandum, for the encou- 
ragement and ſupport of religion and learning. If this was 
a mere voluntary aſſembly, the individuals which compoſe it 
might indeed read, pray, ſtudy, and perform ſcholaſtic exer- 
Ciſes together, ſo long as they could agree to do ſo: but they 
| f2 could 


2 og 
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could” neither frame) nor receive any laws or —— of their 
Tondud; none atleaſt, 2 any binding force, 
for want of a coercive power to create a ſufficient obligation. 
Neither could they be capable of retaining any privileges or 
immunities: for, if ſuch privileges be attacked, which of all 
this unconnected aſſembly has the right, or ability, to de- 
fend them? And, when they ate diſperſed by death or other- 
wiſe, how ſhall they transfer theſe advantages to another ſet 
of ſtudents, equally unconnected as themſelves? So alſo, with 
+ regard to holding eſtates or other property, if land be granted 
for the purpoſes of religion or learning to twenty individuals 
not incorporated, there is no legal way of continuing the 
property to any other perſons for the ſame purpoſes, but by 
endleſs conveyances from one to the other, as often as the 
hands are changed. But when they are conſolidated and 
united into a corporation, they and their ſuoceſſors are then 
conſiderel as one perſon in law : as one perſon, they: haye 
one will, which is collected from the ſenſe of the majority of 
the individuals: this one will may eſtabliſh rules and orders 
For; the. xegulation of the whole, which are a ſort of munici- 
pal-laws of this little republic; or rules and ſtatutes may be 
preſcribed to it at it's creation, which are then in the place 
of natural laws: the privileges and immunities, the eſtates 
and poſſeſſions, of the corporation, when once veſted in them, 
will be fer ever veſted, without any new conveyance to new 
ſucceſſions; for all the individual members that have exiſted 
from the foundation to the preſent time, or that ſhall ever 
hereafter exiſt, are but one perſon in law, a perſon that never 
dies: in like manner as the river Thames is ftill the ſame 
river, though the N. which OE” it are changing 


SY inſtant, 


Tus honour of originally inventing theſe political conſti- 
tutions entirely belongs to the Romans. They were intro- 
duced, as Plutarch ſays, by Numa; who finding, upon his 
acceſſion, the city torn to pieces by the two rival factions of 
Sabines and Romans, thought it a prudent and politic mea- 


ure to ſubdivide theſe two into many ſmaller ones, by inſti- 
tuting 


* 
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tuting ſeparate ſocieties of every-manual trade and profeſkog, 
They were afterwards much conſidered by the civil law , in 
— were called unzverfitates, us forming one whole 
out of many individuals ; or zo/leyia, from being gathered to- 
gether: they were adopted alfo hy the canon law, for. the 
maintenance of eceleſiaſtical diſcipline; and from them our 
ſpiritual corporations are derived. But our laws have conſi- 
derably reſined and improved upon the invention, according 
to the uſual genius of the Engliſh nation: particularly with 
regard to ſole corporations, | conſiſting; of one perſan only, f 
which the Roman lawyers had no notion; their maxim being 
that tres fuciunt tollegium®.” Though they held, that if a 
corporation, originally conſiſting of three perſons, be reduced 
to one, /f univenſſtas ad unum radit, it may ſtill ſubſiſt as 
1 15 * i mm univerſitatis ss. 


* nn ee the ſeveral weiden of a 
porations, as regarded by the laws of England, let us firſt 
take a view of the ſeveral ſorts of them; and then we ſhall be 
| See enabled to apprehend, their reſpective qualities. 


Taz firſt diviſion of corporations is into aggregate and ſole, 
| Corporations aggregate conſiſt of many perſons united toge- 
ther into one ſociety, and are kept up by a perpetual ſueceſ- 
fion of mem rs, ſo as to continue for ever: of which kind 
are the mayor and commonalty of a city, the head and fellows 
of a colleg ge, the dean and chapter of a cathedral church, 
Corporations ſole conſiſt of one perſon only and his ſucceſſors, 
in ſome particular ſtation, who are incorporated by law, in 
order to give them ſome legal capacities and advantages, par- 
ticularly that of perpetuity, which in their natural perſons 
they could not have had. In this ſenſe the king is a ſole 
corporation *; ſo is a biſhop : ſo are ſome deans, and preben- 
daries, diſtin from their ſeveral chapters: and ſo is eve 
parſon and vicar. And the neceſſity, or at leaſt uſe, of this 
inſtitution will be "oy apparent, if we e the caſe of 
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a parſon of a church. At the original endowment of pariſh 
parſonage houſe, the glebe, and the tithes of the pariſh, were 
veſted in the then parſon by the bounty of the donor, as a 
temporal recompenſe to him fot is ſpiritual care of the inha. 
bitants, and with intent that the ſame emoluments ſhould 
ever afterwards continue as a recompenſe for: the ſame care. 
But how was this to be effected? The freehold as veſted 
in the patſon; and, if we ſuppoſe it veſted in his natural ca» 
pacity, on his death it might deſcend to his heir, and would 
be liable to his debts and incumbrances : or, at beſt, the heir 
might be compellable, at ſome trouble and expenſe, to con- 
vey, theſe rights to the ſucceeding incumbent. The law there- 
fore has wiſely ordained, that the parſon, guatenus parſon, 
ſhall never die, any more than the king; by making him and 
his ſucceſſors a corporation. By which means all the origi- 
mal rights of the parſonage are preſerved entire to the ſuceeſ- 
for: for the preſent incumbent, and his predeceſſor whe 
lived ſoven centuries ago, are in law one and the ſame perſon; 
and what was given to the one was giyen to the other alſo. 


| ANOTHER diviſion of corporations, either ſole or aggre- 
gate, is into eccleſiaſtical and lay. Eceleſiaſtical corporations + 
are where the members that compoſe it are entirely ſpiritual 
ons; ſuch as biſhops ; certain deans, and prebendaries'; 
all archdeacons, parſons, and vicars; which are ſole corpo- 
rations: deans and chapters at preſent, and formerly prior and 
convent, abbot and monks, and the like, bodies aggregate, 
Theſe are erected for the furtherance of religion, and perpe- 
tuating the rights of the church. Lay corporations are of 
two ſorts, civil and eleemoſynary, = The civil are ſuch as are 
erected for a variety of temporal purpoſes. The king, 
for inſtance, is made a corporation to prevent in gene- 
ral the poſſibility of an interregnum or Vacancy of the throne, 
and to preſerye the poſſeſſions of the crown entire; for, imme. 
diately upon the demiſe of one king, his ſucceſſor 1 is, as we have 
formerly ſeen, in full poſſeſſion of the regal rights and dignity. 
Oe 17 corporations are rected for the good government of 
DA! 2 town 
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a town or particular diſtrict, as a mayor and ; 
bailiſſ and burgeſſes, ar the like t ſome for che advancement 
and regulation of manufactures and commerce 3 28 
companies of London, and other towns: and ſome for the 
better carrying on of diyers ſpecial purpoſes; as churchwar- 
dens, for conſervation of the goods of the-pariſh ;, the college 
of phyſicians and company of ſurgeons in London, for the 
improvement of the medical ſcience; the royal ſociety, for 
the advancement of natural knowlege ; and the ſociety of an- 
tiquarians for promoting the ſtudy of antiquities. And among, 
theſe I am inclined to think the general corporate bodies of 
the univerſities of Oxford and Cambridge muſt be ranked: 
for it is-clear they are not ſpiritual or eccleſiaſtical corpora 
tions, being compoſed of more laymen than clergy: neither 
are they eleemoſynary foundations, though ſtipends are an- 
nexed to particular magiſtrates and profeſſors, any more than 
other corporations where the acting officers have ſtanding ſa» 
laries ; for theſe are rewards. pro opera et labore, not chayi- 
table donations only, ſince every ſtipend. is preceded by ſere 
vice and duty: they ſeem therefore to be merely civil oorpo- 
rations. The eleemoſynary ſort are ſuch as are conſtituted 
for the perpetual diſtribution of the free alms, or bounty, of 
the founder of them to ſuch perſons as he has directed. Of 
this kind are all hoſpitals for the maintenance of the poor, 
ſick,” and impotent; and all colleges, both in our univerſi- 
ties and out of theme: which colleges are founded for twa, 
purpoſes; 1. For the promotion of piety and learning by pros: 
per regulations and ordinances. 2. For imparting aſſiſtancg 
to the members of thoſe bodies, in order to enable them- to 
proſecute their devotion and ſtudies with greater eaſe and al 
fiduity, And all theſe eleemoſynary corporations are, frialy 
ſpeaking, lay and not eccleſiaſtical, even though compoſed 
of eccleſiaſtical perſons *, and although they in ſome things 
partake of the nature, privileges, 2 W « eG 
tical bodies, 


e Such as at Mancheſter, Eton, Win- f 1 Lord Rm. 6, 7 | =_—_— 
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kb» Having thus marſhalled the — — 
tions, let us next proceed to conſider, 1. How corporations, 
in general, may be created. 2. What are their powets, ca- 
pacities, and inbapacities. 3. Hoy corporations are viſited. 
And 4. How ey may be . W bat ; % 
en ee, ee aff Agua: 194 ban 
17 H'Conronattons, by the civil lau, feem to have bern 
erent by the mere act, and voluntary” affociation of their 
members; provided ſuch convention was not contraxy to lam, 
For ect! it Vat illiritum collegium 8. It does not appear that 
the prince's conſent was neceſſary to be actually given tothe 
ſoundation of them; but merely that the original founders of 
theſe voluntary and friendly ſocieties (for they were little 
more than ſuch) ſhould not eſtabliſh ny Gy in dppo- 
Mion to che laws of the tate, l e „0 
45 v . * a ns oh 
Bor, with us in Enpland; the king's NOOR is is abſolutely 
neceſſary to the erection of any corporation, either implledty 
r expreſsly given bd. The king's implied conſent is to be found 
in corporations whieh exiſt by force of the common law, to 
which our former kings are ſuppoſed to have given their con- 
currence; common law being nothing elſe but cuſtom, 
ariſing from the univerſal agreement of the whole commu⸗ 
nity. Of this ſort are the king himſelf, all biſhops, parſons4 
vicars, churchwardens, and ſome others; who by common 
law have ever been held (as far as our books can ſhew as) to 
have been corporations, virtute officii and this incorporation 
is fo inſeparably annexed to their offices, that we cannot 
frame 2 complete legal idea of any of theſe perſons, but we 
mut alſo bave an idea of a corporation, Ca capable to tranſmit 


8 Ff;, 47. 22. 1. Neque fecittas, ne- tinent; and endowed 8 
owe colagium, neque bijuſmodi corpus paſ- ble privileges, about the eleventh cen · 
om omnibus babere canceditur ; nam et {e- fury: (Robertſ. Oha. V. i. 30.) to which 
gibus, er f ſenatus conſultis, et princi s the conſent of the feodal ſovereign was 
conflitutionibus ea res coercetur, Tf. 3-41. abſolutely neceſſary, as many of his pre- 

'k Cities and towns wee Firſt erected regatives and revenues were thereby con- 


into corporate communitics on the con» = 6ideradly dimigilled, 
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his rights to bis ſucceſſors, at the ſame time, Another me- 
thod of implication, whereby the king'sconſertt ix preſũthed, 
4s as to all corporations by preſcrimtion, ſuch as the' city of 


tions, time whereof the merhory of man runneth not to>the 
contrary ; and therefore are looked upon in Jaw: tb be w 
created. For though the members thereof can ſhew no legal 
why incomes, put en r e 
the law preſumes there once was. one; and that by the va- 
riety of accidents, which a length of time may product, the 
charter ig loſt or deſtroyed. - 'The methods, by which the 
King's conſent is expreſsly giyen, are either by 2 of paris 
ment or charter, By act of parliament, of which the royil 
ſſent is a neceſſary i ingredient, corporations may yndoubb- 
edly be created l: but it is obſeryable, that moſt of thoſe ſta- 
tutes, which are uſually cited as having created corporations, 
do either confirm ſuch as have been before created by the 
king ; as in the caſe of the college of phyſicians, erefted by 
harter 10 Hen. VIII“, which charter was afterwards cn 
firmed: in parliament; or, they pole the; bing S000 
corporation in futuno with ſuch and ſuch powers z 48 iö 
caſe of the hank of England®, and the ſociety of the Britiſh 
fiſhery v . So that the immediate creative 20 is uſually per- 
formed by the king alone, in virtue of his royal pre- 


Bonis 4 ** * 4 | : Wd ( 11 Ze 
Alt the other methods therefore whereby corporations 


4 


London, and many others j, which have exiſted as corgara- 


exiſt, by common law, by preſcription, and by act of par» | 


liament, are for the moſt part reducible to this of the king's 
letters patent, or charter of incorporation. The king's eres: 
tion may be performed by the words: ** creamus, eritimus, fun 
& damus, incorporamus, or the like. Nay it is held, that if the 
rattan toe 1 pap 


21 56 Rep; 29. 1 Rall. Abr. 512. u Stat. A T5 1 
* 8 Rep, 114. 2 Fee pag. |" 25 a 


1 15 Hen. VII, 6 3. 1265 SOAR en . 
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Sele meeting er fejiibly *, this is alone ent to in. 
"68 cabin n ER ever d. nu ($20 
144, 20h: 264 #4 48 MONTY on Ort an 2 11 at 1124 
Tit parliament, we obſetved, be * abſdlute and tranr- 
endept authority, m nay perform this, any any other act u- 
er and F 255 perform le do 47525 extent, by fas 
Fa Fl 5. whith incorporited all hofpftalt and böd 
If Cc Bids founded" cable perlögs, uchbor 
Gele; "and the fame 4 bech done in other Caſes ef "chart? 
6 55 P But otherwiſe it has not formerly been 
chus to intrench upon the prerogative of the crown, 
king may prevent it when he pleaſes. "And, in the 
2 0 inſtance before mentioned, it was done, a as fir Ed. 
a Coke. e obſerves % to avoid the Aulge⸗ of i Incor ration 
5 licences of 'mortmain in ſmall benefactions; 3 NN m his 
days. were grown ſo great, that they diſcouraged many me! 


4:4 {12 


| from. ungertaking theſe pious à and charitable w : orks, mas 
2 tg x king (it is laid) m. may grant to a bub ect the p power o 
n 


g corporations *, * though the G was formerly 

5 5 that is, he may permit the ſubje& to name the per- 
ſons and powers of the corporation at his pleaſure”; but it 1 

90 the king that erects, and the ſubject is but the inf 
ment: for though none but the king can make a corporation, 
yet qui facit per alium, facit per ſe". In this manner the 
chancellor of the univerſity of Oxford has power by charter 
to erect corporations; and has actually often exerted it, in 
the erection of ſeveral matriculated companies, now ſubliſt- 


| ing, of tradeſmen ſubſervient to the ſtudents, 


Tan 11 ity 


Warn a corporation is erected, a name muſt be given it; 
and by chat name alone it muſt ſue, and be ſued, and do al 


v Gill. — among the s 4 80 Rep. 30. 1 Roll Abr, 22. 
fraternity, derived from the verb Rildan r 2 Iaſt. 722. 
to pay, becauſe every man ld a be Bro. Abr, tit. Prerog. 53. vier 
towards the expenſes of the community. Prereg. 88. pl. 16. 
And hence their place of meeting is t Yearbook, 2 Hen. vu. 13. 


trequently called the Cild ball. Y 30 Rep, 33. | ? 
legal 
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legal acts; though à very minute variation therein is not 
material *, Such name is the very being of it's conflitution ; 
and, though it is the will of the king that erects the corpora» 
tion, yet the name is the knot of it's combination, without 
which it could not perform it's corporate functions . The 
name of incorporation, ſays fir Edward Coke, is as a proper 
name, or name of baptiſm; and therefore when a private 
founder gives his college or hoſpital a name, he does it only 
as a godfather ; and by that ſame name the king an 
| * 1 = 15 | 
«0; AFTER 3 exeponitian B e named, it. ac 
mt many powers, rights, capacities, and incapacities, 
which we are next to conſider, Some of theſe are neceſſarily 
and inſeparably incident to every corporation; whieh inci- 
dents, as ſoon as a corporation is duly erected, are tacitly 
annexed of courſe?, As, 1. To have perpetual ſucceſſion 
This is the very end of it's incorporation: for there cumnot 
be a ſucceſſion for ever without an incorporation : and 
therefore all aggregate corporations have a power neceſſarily 
implied of electing members in the room of ſuch as go off*, 
2. To ſue or be ſued, implead or be impleaded, grant or re- 
ceive, by it's corporate name, and do all other acts as na- 
tural perſons may. 3. To purchaſe lands, and hold them, 
for the benefit of themſelves and their ſueceſſors: which two 
are conſequential to the former. 4. To have a common ſeal. 
For a corporation, being an inviſible body, cannot manifeſt 
it's intentions by any perſonal act or oral diſcourſe ; it there- 
fore acts and ſpeaks only by it's common ſeal, For, though 
the particular members may expreſs their private conſents to 
any act, by words, or ſigning their names, yet this does not 
bind the corporation; it is the fixing of the ſeal, and that only, 
which unites the ſeveral aſſents of the individuals, who com- 
poſe the community, and make one joint aſſent of the whole®, 
5. To make by-laws or private ſtatutes for the better govern» 


Bid. 122. | 2 10 Rep. 26, 
w Gilb, Hist. C. P. 182, x Roll, Abr. 514, 
* 10 Rep, 28. d Dav. 44. 48. 


id. 30, Hob. 211. 
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ment of the corporation ; which are binding upon chemletves, 
unleſs contrary to the laws of the land, and then they are 
void, This is alſo included by law in the. very act of incor- | 
poration ©: : for, as natural reaſon” is given to the natural 
body for the goveming it, ſo by-Iaws or. ſtatiites are a lort of 
political reaſon to govern the body politic. And this right 
of making by-laws for their own government; noticontrary 
to the law of the land, was allowed by the law of the twelve 


| fables at Rome 4. But no trading company is, with us, al- 


Jowed to make by-laws, which may affect the king's prero- 
gative, or the common profit of the people, under penalty of 
40 l. unleſs they be approved by the chancellor, treaſurer, 
and chief juſtices, or the judges of aſſiſe in their circuits: 
and, even though they be ſo approved, ftill if contrary to law 
they are void . Theſe five powers are inſeparably incident 
to every corporation, atleaſt to every corporation aggrogate: 
Jor two of them, though they may be praftiſed, yet are very 
unneceſſary to a corporation ele; viz. to have a corporate 
ſeal to teſtify: his ſole aſſent, nenne 


bolation of his own conduct. | alt bas: 
_ Turk a are alſo certain- privilege | and diſabilities that — 


tend an aggregate corporation, and are not applicable to ſuch 
as are ſole; the reaſon of them ceaſing, and of courſe the 
law. It my always appear by attorney ; for it cannot ap- 


"pear i in perſon, being, as fir Edward Coke fays , inviſible, 


and exiſting only in intendment and conſideration of law. It 
can neither maintain, or be made defendant to, an action of 


battery or ſuch like perſonal injuries: for a corporation can 
neither beat, nor be beaten, in it's body politic s. A corpo- 
ration cannot commit menen or felony, or other crime, in 


it's corporate capacity * ; though it's members may, in their 
diſtinet ne capacities . Neither is it capable of ſuffer- 


„Reb. 232, & Bro, Abr, tit. Corporation. 63. © 


4 Sedales 23 quam wolent, dum ne h 10 Rep. 32. 
quid ex publiru Nge corrumpant, fibi f- 1 The civil law alſo ordains that, far 


runto. the miſbehaviour of a body corporate, 
e TO 19 Hen VI. e. 7 I 1 Rep. „„ the director only ſhall be anſwerable i in 
f 10 Rep. 32. their perſonal capacities, I. 4. 3. 15. 


ing 
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ing a trajtor's or felan's puniſhment, ft it 15 net Liabid s 
corporal penalties, nor to attainder, forfeiture, or corruption 
of blood. It cannat be executor or adminiſtrator, or perform 
any. perſonal duties; fur it cannot take an oath for the due 
execution of the offer. It cannot be ſeiſed of lands to the 
uſe of another; for ſuch kind of confidence is foreign to the 
end of it's inſtitution, / Neither can it be committed to pri- 


fon *; for it's exiſtence being ideal, no man can apprehend | 


5.069 it. And therefore alſo it cannot be outlawed ; for 
outlawry al trays fuppoſes a precedent right of arreſting, which 
has been defeated by the parties abſconding, and that alſo a 
corporation cannot do: fot which reaſons the proceedings to 
compel a corporation to appear to any ſuit by attorney are al- 
ways by diftreſs on their lands and goods. Neither can a 
f n be excommunicated; for it has no ſoul, as'is 
F gravely obſerved by fir Edward Coke ®: and therefore alſo 
it is not liable to be ſummoned into the ecclefiaftical courts 
upon any account z for thoſe courts act only pro ſalute animiar, 
and their ſentences can only be inforced by ſpiritual een- 
ſures : a conſideration, which, carried to it's full extent, 
would alone demonſtrate the inipropriety of theſe courts in- 
_— * any temporal rights whatſoever. 


\- Tons are alſo other incidents and powers, which 2 
e ſort of corporations, and not to otherts. An aggre- 
gate corporation may take goods and chattels for the benefit 
of themſelves and their ſucceſſors, but a ſole corporation can- 
not: for ſuch moveable property is liable to be loſt or im- 
- bezzled, and would raiſe a multitude of diſputes between the 
ſucceſſor and executor ; which the law is careful to avoid. In 
eccleſiaſtical and eleemoſynary foundations, the king or the 
founder may give them rules, laws, ſtatutes, and ordinances, 


which they are bound to obſerve; but corporations mexely | 
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conſiituted for civil purpoſes utpaſes, are ſubject to no particus 


Lay, 
17 Ratutes; but to the oo n law, and to their on by⸗ 


wer] not 38 to t ws of the : 1 Th ook 
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Aras the vacancy of the headſhip, except only appointing 
another: neither are they 1 then capable of receiving a grant z 
for ſuch corporation is incomplete without a head 7. But there 
may be a corporation aggregate conſtituted without a head d; 
as the collegiate church of Southwell in, Naehe 
which conſiſts only of prebendaries; and the governors of 
the Charter-houſe, London, who have no preſident or ſu⸗ 
perior, but are all of equal authority. In aggregate corpo- 
rations alſo, the act of the major part is eſteemed the act of ; 
the whole. By the civil law this major part muſt have con- 
ſiſted of two thirds of the whole; elſe no act could be per- 
formed*: which perhaps may be one reaſon why they required 
three at leaſt to make a corporation, But, with us, any ma» 
jority is ſufficient to determine the act of the whole body, 
And whereas, notwithſtanding the law ſtood thus, ſome 
founders of corporations had made ſtatutes in derogation of 
the common law, making very frequently the unanimous 
aſſent of the ſociety to be neceſſary to any corporate act; 
(which king Henry VIII found to be a great obſtruction to 
his projected ſcheme of obtaining a ſurrender of the lands of 
eccleſiaſtical corporations) it was therefore enacted by ſtatute 
33 Hen. VIII. c. 27. that all private ſtatutes ſhall be ut- 
terly void, whereby any grant or election, made by the head, 

with the concurrence.of the major part of the body, is liable 
to be obſtructed by any one or more, being the minority : 

but this ſtatute extends not to any negative or neceſſary voice, 
Ven by the founder to the head of any ſuch ſociety. 


We before obſerved that it was incident to every corpora- 
tion, to have a capacity to purchaſe lands for themſelves and 


- © Lor#Raym, 8, | 7 Bro, Air. tit, Corporation, 31. 340 
v Co, Litt. 263, 264, k » Ef. 3. 4+ 3. 
1 1 10 Rep. 30. 
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Mock 187 x; 2 
| wTH ory : and this 's wet | 
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iſc £37 2 corporation by is good "Except 
charitable uſes, by ſtatute 43 Eliz, c.'4” : which exons 
again greatly narrowed. by: the, Hatute 9 Geo. II. c, 36. And 
alſo, by a great variety of ſtatutes , their privilege even af 
purchaſintz from any living grantor is much abridged : ſo that 
now a corporation, either eccleſiaſtical or lay, muſt have a 
licence from the king to purchaſe 7, befaxe they can exert that 
capacity which is veſted in them by the common law; nor 
even this in all caſes ſufficient, Theſe ſtatutes are 
called the ſtatutes of mortmain; all purchaſes made by corpg- 
ne Sing eee in ere ORD 
for the reaſon of which appellation fir Edward Coke * 
23 conjectures; but there is one which ſeem mop 
-proþahle than any that he has given us : viz. that theſe pur- 
chaſes being uſually made by eccleſiaſtical bodies, the mem- 
bers of which (being profeſſed) were reckoned dead perſons 
in law, land therefore, holden by them, might with great 
N | 


11 & 


I Ak defer the more particular expoſition of theſe ſta- 


400 of mortmain, till the next book of theſe commentaries, 


when we ſhall conſider the nature and tenures of eſtates ; and 


alſo the expoſition of thoſe diſabling ſtatutes of queen Eliza- 


| beth, which reftrain ſpiritual and eleemoſynary corporations 


| Hol akening ſuch lands as they are at preſent in legal poſ- 

ſeſſion of: only mentioning them in this place, for the ſake 
of regularity, as ſtatutable incapacities incident and relative 
to corporations, 


Tur general duties of all bodies politic, conſidered in their 
corporate capacity, may, like thoſe of natural perſons, be 


d 10 Rep, 30. incapable of taking lands, unleſs by ſpe- 
34 Hen, VIII. c. 5. cial privilege from the emperor : calle, 
„Hob. 136. gium, fi nullo ſpeciali privilegio ſubnixum 
2 fit baereditatem capere nom peſſa, dubium 
2 36. * * 
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mT e 
porations may be vi For corporations being 'codipoſed 
7 Ad tia," kb 5 human frailties, are liable us well 
us ptivate perſons, to deviate from the end of 'their inftirw- 


tion.” .. nec nrmnk HY 


perſons to viſit, inquire into, and correct all 
chat ariſe in ſuch corporations, either ſole or aggregate, and 


whether eccleſiaſtical, civil, or eleemoſynary. With regard to 
All eccleſiaſtical corporations, the ordinary is their viſitor, ſo 


conſtituted by the canon law, and from thence derived s | 


us. The pope formerly, and now the king, as ſupreme bre 
dinary, is the viſitor of the arch-biſhop or metropolitan z the 
metropolitan has the charge and coercion of all his 
biſhops ; and the biſhops in their ſeveral dioceſes are in ec- 
eleſiaſtical matters the viſitors of all deans and chapters, of” 
all parſons and vicars, and of all other ſpiritual corporations, 
With reſpect to all lay corporations, the founder, his heirs, > 
or aſſigns, are the viſitors, whether the foundation be civil 
or eleemoſynary; for in a 24 Incorporation e 5 
ther can nor r ought to viſit !. n 


— generally faid een) ab- ö 
to no viſitation, but merely to the common law of the 


land; and this ſhall be prefently explained. But firſt, as 
have laid it down as a rule that the founder, his heirs, or aſ- 


ſigns, are the viſitors of all lay- corporations, Jet us inquire” 


| What is meant by the founder. The founder of all corporati- 
ons in the ſtricteſt and original ſenſe is the king alone, for wy” 


only can incorporate a ſociety ; and in civil inco 
ſuch as mayor and commonalty, &c. where there are 


| aid 


no 


© ſeſſions or endov/ ments given to the body, there is nd other 


founder but the king : but in eleemoſynary foundations, fych 
as colleges and hoſpitals, where there is an endowment of 


gy the law diſtinguiſhes, an 
** | 210 Rep. 31. * 1 * 
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8 5 king is E beneral founder o 
and hoſpitals; the other filadatio perficiens, or the 
it, in which ſenſe the firſt gift of the revenues is the founda- 
tion and he who gives, them is in la the founder: and it 
in chis laſt ſenſe that we generally call r 
a college or hoſpitalꝰ. But here the king has bis preroga- 
e: for, if the king and a private man join in endowing 
eleemoſynary foundation, the king alone ſhall be the found 
| of jt, And, in general, the king being the ſole founder o 
all civil corporations, and the endower the perſicient fo 
of all eleemoſynary ones, the right of viſitation of the former 
reſults, according to che rule laid down, to the * 3 f g 


| the latter, to'the patron or endower. 


Tur king being thus conſtituted by law the viſitor of all 
civit corporations, the law has alſo appointed the place, 
wherein he ſhall exerciſe this juriſdiction : which is the court 
of King's bench; where, and where only, all miſbehaviours 
of this kind of corporations are inquired into and redreſſed, 
and all their controverſies decided. ' And this is what I un- 
derſtand to be the meaning of our lawyers, when they ſay 
that theſe civil corporations are liable to no viſitation ; that 
is, that the law having by immemorial uſage appointed them 
to be viſited and inſpected by the king their founder, in his 
majeſty's court of king's bench, according te the rules of the 
common law, they ought not to be viſited elſewhere, or by 
any other authority . And this is fo ſtrictly true, that thoug 
the king by his letters patent had ſubjected the of 
phyſicians to the viſitation of four very reſpectable ons, a 
the lord chancellor, the two chief juſtices, and the chief ba- 
ron; though the college had accepted this charter with all 
pollible marks of acquieſcence, and had acted under it for - 
near a century; yet, in 1753, the authority of this proviſion 
coming in diſpute, on an appeal preferred to: theſe ſuppoled 
| 10 Rep. 33. power to - all corporations whers 


4 no ſpecial" 58 appointed... Dot, > . 
The court of king's bench, from it's ts judgments are liable to be reverſed by 


3 authority where * writs of error, it wants one of the eſſen - 
other- iQti deficient, has tial marks of viſitatorial power. 
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power, in n of his heir. Eleemoſynary corporations 
are chiefly hoſpitals, or colleges in the. univerſity. Theſe 
were, all of them conſidered by the popiſh clergy, as of mere 
eccleſiaſtical juriſdicien: however, the law of the land 


Judged otherwiſe; and, with regard to hoſpitals, it her eg 


been held , that if the hoſpital be ſpiritual, the biſhop ſhall 
viſit ; but if lay, the eee This right af lay patrons was 
indeed abtidged by ſtatute 2 Hen. V. c. 1. which:,ordaiped, 
that the ordinary ſhould viſit all hoſpitals founded by ſub- 
Fes; though the king's right was reſerued, to, viſit hy þis 
commiſſioners ſuch as were of royal foundation. But the ſub- 
's right was in part reſtored by ſtatute 14 Eliz, c. g . hich 
Jireds the bilhop to viſit ſuch hoſpitals oaly,, where 50 u 
hot on y og jj and all the hoſpi- 
tals founded by virtue of the ſtatute. 39 Eliz, c. 5. e to be 
viſited by ſuch perſons as ſhall be nominated by the reſpgRive 
"HU egy But Rill, A ++ into e 
ſhop of the dioceſe mutt wür. | to amy lan - 


| © ColLegss i in oa} rh ab ha 
mag now, or might formerly, judge) were certainly conſidered 
by the popiſh clergy, under whoſe direction they wire, a5 
#ccle he 40 0 or at leaſt as clerical, corporations ; and. there- 
| right of viſitation was claimed by the ordinary of the 


we” — 1 lau. Ul. * © 2 Inſt, 725; 


117 


I digceſc, 
* 


rides noming eifs, (bat hin fappoſed rite. as ordinary. eo 
viſit this, among other ecoleſiaſtical foundations. And i is 
not iopaſſible, that the number of colleges: in Cambridge, 
Which are viſited Wa ae may in part be de- 
Are from the "TT e lame origipal. 1 * © 484 78 * 
Biber, whatever might beforterly the opinion of the cler 
py; iis now held as eſtabliſbed common law, that colleges 


me lay corporations, though ſometimes totally compoſed of 


not ante from any priciciples of the cation law, but of neceſ- 
Hiry was created by the-common law?, And yer the power 
and juriſdistion of viſitors in colleges was left io much in the 
a4 i. Comcon law, that the whole doctrine was vely un- 
ſetcked till the famous caſe of Philips and Bury t. In this the 
maln tfueſtion was, whether the ſentenee of the biſhop of Ex- 
eter, who (as viſitor) had deprived doctor Bury 'the rector of 
Exeter college, could be examined and redreſſed by the court 
of king's bench. And the three puifne judges were of '6pi- 
nion, "that it might be reviewed, for that the viſitor's juriſ- 
dicrion eould not exclude the common law; and accordingly 

judgment was given in that court. But the lord chief juſtice,” 
Holt, was of a contrary opinion; and held, that by the com- 
mon law the office of viſitor is 1 according to tho ſta- 


and bim ay, the party Per reg to have e 12 
founder having repoſed 1 in him ſo entire a confidence, chat he 
on — » IT PIETY Lord Raym. 5. 4 Mad. 106. Shower, 
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eccleſiaſtical perſons ; and that the right of viſitation does 


Judgment. of the-gauit.of 'king's bench; To which leading 


"ba But, where,the, vifitr1is undet. a temporary 2 — there 
te court of kings bench will interpoſe, to prevent a defect o 


corporations may 
he disfranchiſed, or loſe his place in the corporation, by act- 
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will adminiſter juſtice impartiallyy that his determinations are 


_ {nah andexavipable in ne other: t whatfocver, And, 
upon this, a writ. of error being btoutzht. in the houſe of lords, 


and reverſed the 


ther ocurred in fir John 


Aſe all ſubſequent detcaminations have been cor able. 


juſtice*, Alſadt is aid ,, that If a founder, af am lem - 


nary foundation appoints a viditor, and limits his juriſdiction 
by rules and ſtatutes, if the viſitor in his ſentence, excends 


thoſe rules, an actin lies agaituſt him; but it is otherwiſe, 


Vbere he miſtales in a thing within his power. 5 12:4 


„„in. 


IV. Ws come now, in the afl We, to Ie = 
be diſſolved. Any particular member may 


ing contrary, to the laws of the ſociety, or the lawe of the 


land: or be may refign it by his om voluntary nt f. But 


the body politic may:alſo itſelf be diſſolved in ſeveral ways ; 


which diſſolution is the civil death of the corporation: and in 


this caſe their lands and tenements ſhall revert to the perſon, 


or his heirs, who granted them to the corporation; for the 
law doth annex a condition to every ſuch grant, thut if the 


corporation be diſſolved, the grantor ſhall have the lands 


again, becauſe the cauſe of the grant faileth l. The grant! is 


indeed only during the life of the corporation ; which may en- 


dure for ever: but, when that life is determined by the diſſo- 
lution of the body politic, the grantor takes it back by rever- 
ſion, as in the caſe of every other grant for life. The debts 
of a corporation, either to or from it, are totally extinguiſh- 
ed by it's diflolution ; ſo that the members thereof cannot re- 
cover, or be charged with them, in their natural capacities® : 
agreeable to that maxim of the civil law, i quid univer- ' 
* fitat debatur, /mgulis non m—_— ws quod debet ue, 
« ſinguli debent.”. 


A Stra. 797. 1 Co, Lit. 13. 
12 Lutw. 156%, m 1 Lex. 237. 
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A CORPORATION thay” be diſſolved; 1. Dy a&'of pattin- 
ment, Which is boundles in it's operations; © 2. By the na | 
tural death of all it's members, in caſes of an aggregate cbr- 
poration. 3. By furrender of it's franchiſes into the hands 
of the king, ici kind of fufcide. 4. By forfeiture of 
it's charter, through negligence or abuſe of it's franchiſes; in 
which caſe the law judges that the body politic has broken 
the condition” upon which it was incorporated, and there- 
upon the incorporation is void. And the regular courſe is to 
bring an information in nature of a writ of "quo warrants, to 
inquire dy what warrant the members now exerciſe their cor- 
porate power, having forfeited it by ſuch and ſuch proceed- 

_ ings. The exertion of this hed for the purpoſes of 
"the ſtate, in the reigns of king Charles and king James the 

\ ' ſecond, Neeb Sang f the charter of the city of Lon- 
Jon, gave great and juſt offence ; though perhaps, in ſtrict- 
_ eſs of law, the proceedings in moſt of them were ſufficiently 
regular: but the judgment againſt that of London was re- 
Ja by act of parliament ® after the revolution ; and by the 
ame ſtatute it is enated, that the franchiſes of the city of 

.ondon ſhall never more be forfeited for any cauſe whatſoever. 

4 nd, becauſe by the common law corporations were diſſolyed, 
in caſe the mayor or head officer was not duly elected on the 
day appointed in the charter or eſtabliſhed by preſcription, _it - 
is now provided ?, that for the future no corporation ſhall be 
diſſdlved upon that account; and ample directions are given 
for appointing a new officer, in caſe there be no election, ot 
A void one, made upon the charter or preſcriptive . 
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